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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 175 CS Drug Court Programs
SPONSOR(S): Adams and others
TIED BILLS: IDEN./SIM. BILLS: CS/CS/SB 114, SB 444
REFERENCE ACTION ANALYST STAFF DIRECTOR
1)_Criminal Justice Committee 8Y,0N, w/CS Cunningham Kramer
2) Juvenile Justice Committee 4Y,0N,w/CS White White
3) Judiciary Appropriations Committee 5Y,0N, w/CS Brazzell DeBeaugrine

4) Justice Council
5)

SUMMARY ANALYSIS

The term “drug court” refers to a process by which substance abusers entering the court system are placed
into treatment and proactively monitored by the judge and a team of justice-system and treatment
professionals. This bill modifies laws regarding drug court programs in dependency, criminal, and delinquency
proceedings.

Dependency court is for children who are dependent upon the state to protect them from abuse or neglect by
their adult caretaker(s). This bill authorizes a court to order individuals involved in a dependency case to be
evaluated for drug or alcohol problems and allows the: court, after a finding of dependency, to require an
individual to participate in and comply with treatment-based drug court programs. Individuals may voluntarily
enter drug court prior to a finding of dependency. -

In adult criminal and juvenile delinquency courts, drug court programs have traditionally been structured as
pretrial diversion programs. This bill authorizes .a court to require postadjudicatory and sentenced offenders to
participate in and comply with treatment-based drug court programs. Individuals charged with crimes may
voluntarily enter drug court prior to trial.

This bill also provides that counties with treatment-based drug court programs may adopt a protocol of
sanctions for noncompliance with program rules. This protocol may include, but is not limited to: (a) placement
in specified licensed substance abuse treatment programs; (b) placement in a jail-based treatment program;
(c) secure detention; or (d) incarceration. These provisions of the bill address recent case law holding that
incarceration or a licensed substance abuse treatment program may not be imposed for noncompliance with
pretrial drug court programs as such sanctions are not authorized by current law.

The fiscal impact to state and local governments of this bill is unknown. The language of the bill is permissive
(i.e. participation in drug court programs is at the counties’ discretion). As such, the bill does not appear to
implicate the mandate provisions of Article VII, Section 18 of the Florida Constitution. See Fiscal Analysis &
Economic Impact Statement and Applicability of Municipal/County Mandates Provision.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

|. SUBSTANTIVE ANALYSIS

A. HOUSE PRINCIPLES ANALYSIS:

Provide Limited Government: This bill authorizes the court to order a substance abuse assessment and
evaluation, after a shelter petition or dependency petition has been filed, for individuals involved in the
case. This bill expands the scope of drug court programs beyond pretrial intervention programs to
include dependency drug court, postadjudicatory programs, and the monitoring of sentenced offenders.
It also authorizes counties to adopt sanctions for individuals who violate drug court terms and
conditions.

Promote Personal Responsibility: This bill provides for court-ordered substance abuse evaluation and
treatment and court-monitored compliance with such orders. It also authorizes counties to adopt
sanctions for individuals who violate drug court terms and conditions.

Empower Families: This bill increases court responsibilities in dependency court matters.

EFFECT OF PROPOSED CHANGES:
Background
Proceedings Relating to Children

There are two main court systems specifically tailored for minors. Dependency court is for children who
are dependent upon the state to protect them from abuse or neglect by their adult caretaker(s).
Delinquency court is for minors who commit crimes that do not warrant transfer to the adult criminal
justice system.

In January 1999, the National Center on Addiction and Substance Abuse at Columbia University
(CASA) published a report detailing its two-year analysis of the connection between substance abuse
and child maltreatment." CASA estimates that substance abuse causes or contributes to 7 out of 10
cases of child maltreatment and accounts for nearly $10 billion in federal, state, and local spending,
exclusive of costs relating to healthcare, operating judicial systems, law enforcement, special
education, lost productivity, and privately incurred costs.

The CASA report documented a doubling in the number of child abuse or neglect cases, from 1.4
million cases nationwide in 1986 to nearly 3 million cases in 1997. In connection with the report, CASA
conducted a national survey of family court and welfare professionals to ascertain their perceptions of
the extent to which substance abuse issues exist in child welfare cases. The survey revealed the
following:

- 71.6 percent of respondents cited substance abuse as one of the top three causes for the rise in the
number of child abuse and neglect cases.

- Almost 80 percent of respondents stated that substance abuse causes or contributes to at least half
of all child abuse and neglect cases while nearly 40 percent stated that substance abuse was a
factor in over 75 percent of cases.

- 75.7 percent of respondents believed that children of substance abusing parents were more likely to
enter foster care than other children, and more likely to experience longer stays in foster care.

- 42 percent of all caseworkers reported that they were either not required or uncertain if they were
required to report substance abuse when investigating child abuse or neglect cases.

In April 1999, the Department of Health and Human Services issued a report to Congress which
highlighted the necessity of prioritizing the identification and treatment of parental substance abuse and

! “No Safe Haven: Children of Substance-Abusing Parents,” January 1999.
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its relationship to children in foster care. It stated that children in substance abuse households were
more likely than others to be served in foster care, spent longer periods of time in foster care than other
children, and were less likely to have left foster care within a year.

Drug Court System

The original drug court concept was developed in Dade County as a response to a federal mandate to
reduce the inmate population or lose federal funding.? The Florida Supreme Court reported that a
majority of the offenders being incarcerated due to drug-related crimes were “revolving back through
the criminal justice system because of underlying problems of drug addiction.” The Court felt that the
delivery of treatment services needed to be coupled with the criminal justice system, strong judicial
leadership, and partnerships to bring treatment and the criminal justice system together.*

As of July 2004, 88 drug courts operated in 43 counties.® There are 1,183 drug courts nationwide,
either operational or in the planning stages, and drug courts are operational in all fifty states.®

In Florida, in 2002, approximately 10,200 offenders were referred to drug court. Studies show that drug
court graduates experience a significantly reduced rate of recidivism and that drug courts are a cost-
effective alternative to incarceration of drug offenders.”

Drug courts operate on a reward and punishment system. The reward for successful completion of the
program is not only a better life but also lowering of a criminal charge to a lesser offense or even
dismissal of the criminal charge. Punishments for failing to comply with the program typically include
work assignment, increased treatment modalities, increased court appearances, increased urinalysis
testing, community service, house arrest, and incarceration. Failure to comply with the program can
also result in the continuation of the criminal process and possible additional jail time upon conviction.
Recently, two District Courts of Appeal have ruled that because there is no statutory authorization for
the imposition of incarceration or a licensed substance abuse treatment program (specifically an
Addiction8 Receiving Facility) upon violation of a drug court program, such sanctions may not be
imposed.

Effect of the Bill
Dependency Proceedings

This bill expands existing legislative intent to encourage courts to use the drug court program model
and to authorize courts to assess children and persons who have custody or are requesting custody of
children for substance abuse problems in every stage of the dependency process. This bill establishes
the following goals for substance abuse treatment services in the dependency process:

¢ ensure the safety of children;

¢ prevent and remediate the eonsequence of substance abuse;
¢ expedite permanent placement; and

¢ support families in recovery.

This bill authorizes a dependency court, upon a showing of good cause, to order a child, or person who
has custody or is requesting custody of the child, to submit to substance abuse assessment or
evaluation. The assessment or evaluation must be made by a qualified professional, as defined by s.
397.311, F.S.° After an adjudication of dependency, or finding of dependency where adjudication is

z Publication by the Florida Supreme Court, The Florida Drug Court System, revised January 2004, p.1

‘i |

: Zepon‘ on Florida’s Drug Courts, by the Supreme Court Task Force on Treatment-Based Drug Courts, July 2004, p.5
.

8 Diaz v. State, 884 So.2d 299 (Fla. 2™ DCA 2004); T.N. v. Portesy, 30 FLW D2369 (Fla. 2nd DCA October 7, 2005).

® Section 397.311(24), F.S., defines “qualified professional” to mean “a physician licensed under chapter 458 or chapter

459; a professional licensed under chapter 490 or chapter 491; or a person who is certified through a department-
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withheld, the court may require the individual to participate in and comply with treatment and services
identified as necessary, including, when appropriate and available, participation in and compliance with
a treatment-based drug court program. Prior to a finding of dependency, participation in treatment,
including a treatment-based drug court program, is voluntary. The court, in conjunction with other
public agencies, may oversee progress and compliance with treatment and may impose appropriate
available sanctions for noncompliance. The court may also make a finding of noncompliance for
consideration in determining whether an alternate placement of the child is in the child’s best interests.

This bill provides that counties with treatment-based drug court programs may adopt a protocol of
sanctions for noncompliance with dependency drug court program rules, which may include, but is not
limited to: (a) placement in a substance abuse program offered by a licensed service provider as
defined in s. 397.311, F.S.;'° (b) placement in a jail-based treatment program; (c) secure detention
under ch. 985, F.S.;"" or (d) incarceration within the time limits established for contempt of court (six
months). :

Criminal and Juvenile Delinquency Proceedings

Drug court programs typically provide services and monitoring in the pretrial stage of a criminal case. A
defendant who successfully completes the drug court program receives the benefit of dismissal of the
criminal charge, thereby sparing the defendant from jail and from a permanent criminal record of a
conviction. Pretrial drug court programs suspend the setting of a trial date and use the threat of
resetting the trial date, and possible conviction, as a means to encourage compliance with the program.

This bill provides that, in addition to prétrial intervention programs, treatment-based drug court
programs may include sentenced offenders and offenders in postadjudicatory programs.

This bill specifies that entry into any pretrial treatment-based drug court program is voluntary and that
the coordinated strategy adopted by the county for its drug court program, which may include a protocol
of sanctions, must be provided in writing to a participant before he or she agrees to enter into a pretrial
treatment-based drug court program. A recent court ruling indicates that a participating individual may
be allowed to “opt out” of the program if there is an administrative order stating that participation in the
program is voluntary. 2

This bill provides that counties with treatment-based drug court programs. may adopt a protocol of
sanctions for noncompliance with criminal and juvenile delinquency drug court program rules, which
may include, but is not limited to: (a) placement in a substance abuse program offered by a licensed

recognized certification process for substance abuse treatment services and who holds, at a minimum, a bachelor's
degree. A person who is certified in substance abuse treatment services by a state-recognized certification process in
another state at the time of employment with a licensed substance abuse provider in this state may perform the functions
of a qualified professional as defined in this chapter but must meet certification requirements contained in this subsection
no later than 1 year after his or her date of employment.”

1% Section 397.31 1(18) defines a "licensed service provider" as, “. . . a public agency under this chapter, a private for-
profit or not-for-profit agency under this chapter, a physician or any other private practitioner licensed under this chapter,
or a hospital that offers substance abuse impairment services . . .“ through one or more of the following licensable service
components: (a) an addictions receiving facility; (b) detoxification; (c) intensive inpatient treatment; (d) residential
treatment; (e) nonresidential day and night treatment; (f) outpatient treatment; (g) medication and methadone
maintenance treatment; (h) prevention; and (i) intervention.

" In the event a juvenile violates a dependency drug court treatment program, the court may find that the juvenile
committed contempt of court under s. 985.216, F.S., and may securely detain the juvenile if no alternative sanctions are
available for up to five days for a first offense and up to 15 days for a second offense.

'2 Section 948.08, F.S. requires that pretrial substance abuse education and treatment intervention programs be approved
by the chief judge of the circuit. The court in Mullin v. Jenne, 890 So.2d 543 (Fla. 4™ DCA 2005), referenced this statute
and held that where a chief judge’s administrative order defining the parameters of the program stated that participation in
the program was voluntary (rather than entry), a court could not require a defendant to remain in a drug court treatment
program. The court noted that had the administrative order stated that “entry” into the program was voluntary, a different
result would have occurred. Although this bill provides that entry, rather than participation, is voluntary, pretrial substance
abuse intervention programs are still, by statute, subject to approval by the chief judge of the circuit. Thus, should a chief
judge issue an administrative order stating that participation in a program is voluntary, participating individuals may opt out

of the program.
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service provider as defined in s. 397.311, F.S.;"® (b) placement in a jail-based treatment program; (c)
secure detention under ch. 985 F.S.; 14 or (d) incarceration within the time limits established for
contempt of court (six months)."

This bill provides that an individual who successfully completes a treatment-based drug court program,
if otherwise eligible, may have his or her arrest record and nolo contendere plea expunged.

This bill requires, contingent upon an annual appropriation, each gudlmal circuit to establish at least one
coordinator position for the treatment-based drug court program.

Current law provides that any person eligible for participation in a drug court treatment program may be
eligible to have his or her case transferred to a county other than that in which the charge arose if the
drug court program agrees and specific conditions are met. The bill specifies that if approval for
transfer is received from all parties, the trial court must accept a plea of nolo contendere. The bill
further specifies that the jurisdiction to which a case has been transferred is responsible for disposition
of the case.

Finally, the bill adds tampering with evidence, solicitation to purchase a controlled substance, and
obtaining a prescription by fraud to the list of offenses that make a child eligible for admission into a
delinquency pretrial substance abuse education and treatment intervention program.

C. SECTION DIRECTORY:
Section 1. Names the act the “Robert J. Koch Drug Court Intervention Act.”

Section 2. Amends s. 39.001(4), F.S., adding legislative intent language regarding substance abuse
treatment services in proceedings relating to children.

Section 3. Amends s. 39.407, F.S., providing that at any time after a shelter or dependency petition is
filed, a court may order a child or a person who has or is requesting custody of a child to submit to
substance abuse assessment or evaluation.

Section 4. Amends s. 39.507, F.S., providing that after an adjudication of dependency or finding of
dependency where adjudication is withheld, the court may order a child or person who has or is
requesting custody of a child to submit to substance abuse assessment or evaluation; that the court
may require participation and compliance with treatment; providing that the court may oversee progress
and compliance with treatment; and that the court may impose sanctions for noncompliance or make a
finding of noncompliance for consideration in determining a child's placement.

Section 5. Amends s. 39.521(1)(b)1., F.S., providing that when a child is adjudicated dependent, the
court may order a child or person who has or is requesting custody of a child to submit to substance
abuse assessment or evaluation; the court may require participation and compliance with treatment;
that the court may oversee progress and compliance with treatment; and the court may impose
sanctions for noncompliance or make a finding of noncompliance for consideration in determining a
child’s placement.

Section 6. Amends s. 397.334, F.S., providing that entry into a pretrial treatment-based drug court
program is voluntary; expanding the types of treatment-based drug court programs; providing for a
protocol of sanctions that may be adopted by a county; and providing a treatment-based drug court

'3 See Footnote 10.

“In the event a juvenile violates a delinquency drug court treatment program, the court may securely detain the juvenile

- if: (a) it finds that the juvenile committed contempt of court under s. 985.216, F.S. (for up to five days for a first offense and
up to 15 days for a second offense, if no alternative sanctions are available); or (b) the juvenile has absconded from a
drug court treatment program imposed as a condition of probation or conditional release (under s. 985.215(2)(a), F.S., a
juvenile who absconds from a probation program or while on conditional release may be held in secure detention for up to
24 hours at which point the court must conduct a detention hearing to determine whether the juvenile’s score on the risk
assessment instrument warrants continued detention for up to 21 days under s. 985.215(2) and (5)(c), F.S.).

* The bill’s provision of permissible sanctlons would have the effect of overturning the effect of the decisions in Diaz and
T.N. Diaz v. State, 884 So.2d 299 (Fla. 2" DCA 2004) ; T.N. v. Portesy, 30 FLW D2369 (Fla. 2nd DCA October 7, 2005).
Note that the Diaz court suggested that the Legislature make this change.

'® These positions were established in prior budgets and are currently staffed and funded.
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program coordinator within each judicial circuit; and permitting a circuit's chief judge to appoint an
advisory committee for the drug program.

Section 7. Amends s. 910.035(5), F.S., relating to transfers from county for pleas and sentencing.

Section 8. Amends s. 948.08, F.S., providing that while in a felony pretrial substance abuse education
and treatment intervention program, participants are subject to a coordinated strategy developed by a
drug court team and that the coordinated strategy may include a protocol of sanctions for
noncompliance with the program.

Section 9. Amends s. 948.16, F.S., providing that while in a misdemeanor pretrial substance abuse
education and treatment intervention program, participants are subject to a coordinated strategy
developed by a drug court team and that the coordinated strategy may include a protocol of sanctions
for noncompliance with the program.

Section 10. Amends s. 985.306, F.S., expanding the list of crimes for which an offender is eligible for
participation in a delinquency pretrial substance abuse education and treatment intervention program
and providing that while in a delinquency pretrial substance abuse education and treatment intervention
program, participants are subject to a coordinated strategy developed by a drug court team and that the
coordinated strategy may include a protocol of sanctions for noncompliance with the program.

Section 11. Provides that the act takes effect upon becoming a law.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None. This bill does not affect a state revenue source.

2. Expenditures:
See “Fiscal Comments,” below.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None. This bill does not affect a local government revenue source.

2. Expenditures:

Indeterminate. The language in this bill is permissive and participation in a drug court program will
be left to the counties’ discretion. Likewise, the bill authorizes counties in their discretion to adopt a
protocol of sanctions for individuals who fail to comply with drug court programs. The protocol of
sanctions for programs may include jail-based treatment programs, incarceration, and secure
detention for noncompliance. These sanctions would result in a cost to the counties. Given the
permissive nature of the drug court programs and sanctions authorized, there is no data to estimate
the number of individuals that may be sanctioned under this bill. It shouid be noted that pretrial
intervention programs are already authorized in law and are designed to reduce jail populations and
associated costs. Thus, pretrial intervention programs are generally perceived as providing a
financial benefit to counties.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

This bill may increase the use of private drug assessment and treatment programs. Individuals are
often required to pay for services ordered through drug courts.
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D. FISCAL COMMENTS:
Departments of Children and Families and Juvenile Justice

The fiscal impact on state government is indeterminate but expected to be insignificant.

Section 29.008(2), F.S., provides for counties to be responsible for the costs of the state court system
to meet local requirements. Since a county may choose whether to implement a drug court system, it is
considered a local requirement, and thus drug court funding is a county responsibility. However,
decisions made by a judge in the course of drug court proceedings may impact certain state
expenditures. Such expenditures primarily include those made by the Department of Children and
Families (DCF) for substance abuse treatment and by the Department of Juvenile Justice (DJJ) for
detention of juveniles who have committed certain offenses under ch. 985, F.S.

Whether these expenditures are increased significantly depends on (1) whether the bill increases the
number of individuals entering drug courts and (2) the degree to which the bill changes the extent to
which individuals involved in drug courts access substance abuse treatment services from the DCF or
are subject to detention by the DJJ and these departments’ abilities to absorb these costs. In regard to
(1), the bill's impact on the number of individuals entering drug courts is unclear. While the bill does
expand the number of individuals eligible for drug court, it does not appear that it will result in a
significant increase. In regard to (2), the bill's impact is also unclear but is likely to be insignificant since
the bill primarily codifies in more specific language many drug courts’ existing practices. Also:

¢ The DCF states that it gives priority for funding to individuals involved in the drug court system.
It currently funds substance abuse treatment for an estimated 8,602 aduits and 2,200 children
involved in the drug court system. Based on these factors and the permissiveness of the
language, according to the DCF, “the net impact of this legislation may not be significant.”

e According to the DJJ, though “it is impossible to accurately calculate the fiscal impact [from the
placement of youth in secure detention] due to the lack of specific guidelines for the individual's
sanctions”, the DJJ estimates a fiscal impact ranging from $204,825 to $422,280 or above."”
However, secure detention is only one of the sanctions (and is one of the more severe
sanctions) that could be assessed in a drug court, so not all violators would receive secure
detention. Additionally, some youths who would be detained under this bill for violating drug
court would likely have received detention anyway, absent the bill, by exiting drug court and re-
entering the DJJ system. Also, by making slightly more youth eligible for drug court and thus
diverting them from the DJJ system, the bill may lead to some youths not entering DJJ secure
detention who otherwise would, though this number is not likely to be significant. Furthermore,
it appears that the court can aiready impose secure detention as a sanction in certain instances.
Based on decision tree analysis incorporating these factors, it appears that the fiscal impact on
DJJ, while potentially positive, would not be significant.

Office of State Courts Administrator

The bill requires the establishment by each judicial circuit, contingent upon appropriations, of a
coordinator for the drug court program. However, the Office of State Courts Administrator reports that
all judicial circuits already have a drug court coordinator, so there would not be a fiscal impact related to
this provision.

Under the implementation of Revision 7 to Article V of Florida’s Constitution, the state is obligated to
pay from state revenues certain case management costs which include “service referral, coordination,

17 Section 985.215(5)(c), F.S., permits a period of detention up to 21 days for specified offenses, including absconding
from a nonresidential commitment program; s. 985.2186, F.S., permits a period of detention of up to 5 days for a first
offense and up to 15 days for subsequent offenses. Secure detention costs the DJJ $115 per day, and the average stay
is 12 days. DJJ states that according to the Office of the State Courts Administrator (OSCA), 1,798 youth participated in
drug court programs during calendar year 2004, not including Broward and Seminole Counties. The DJJ states that the
rate of violation in other department diversion programs is approximately 17%. Using these figures and assuming the
youth are post-dispositional, detained under s. 985.2186, F.S., with 5% second-time violators, DJJ estimates a fiscal impact
of $204,825. Assuming that the youth are post-dispositional and detained under s. 985.215(5)(c), DJJ estimates a fiscal
impact of $422,280. However, since the number of youth participating in drug court does not include those from Broward

or Seminole Counties, the fiscal impact could be higher.
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monitoring, and tracking for treatment-based drug court programs under s. 397.334.”"® However, “costs
associated with the application of therapeutic jurisprudence principles by the courts” are excluded from
the mandated portion of these costs to be borne by the state.'® Therefore, while costs associated with
case management will be paid by the state, to the extent the assessments and treatment described by
the provisions of the bill are “therapeutic,” they do not appear to have a significant fiscal impact on the
state.

Committee on Criminal Justice Fiscal Comments

The State Courts Administrator asserts that the costs of evaluation of individuals ordered by a
dependency court would be “therapeutic”, and therefore not paid by the state under s. 29.004(10), F.S.
However, that section is only applicable to “case management services.” Section 29.004(6), F.S.,
provides that the state will be responsible for “expert witnesses not requested by any party which are
appointed by the court pursuant to an express grant of statutory authority.” If a finding is made that an
assessment is not therapeutic, but only explores whether therapeutic services are necessary, then s.
29.004(10), F.S., will not apply and the state may be obligated to pay for the evaluation for indigent
persons. :

Currently, these assessments are already being ordered and paid for through a variety of sources,
including payment by individuals who can afford it. The number of annual assessments is unknown.
Also unknown is whether this bill will increase the number of substance abuse assessments ordered.
In FY 2002-2003, there were 16,215 dependency cases filed.® If 70 percent of cases involve
substance abuse, and courts were to order a substance abuse evaluation in each case, this would
result in a potential of 11,351 cases with substance abuse evaluations. Note, however, that some
cases may involve multiple individuals, but that evaluations may not be ordered where the individual
admits to his or her addiction.  The estimated cost for an assessment is $50.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Article VII, Section 18 of the state constitution reads as follows: “No county or municipality shall be
bound by any general law requiring such county or municipality to spend funds or to take an action
requiring the expenditure of funds unless the legislature has determined that such law fulfills an
important state interest and unless: funds have been appropriated that have been estimated at the
time of enactment to be sufficient to such expenditure; the legislature authorizes or has authorized a
county or municipality to enact a funding source not available for such county or municipality on
February 1, 1989, that can be used to generate the amount of funds estimated to be sufficient to fund
such expenditure by a simple majority vote of the governing body of such county or municipality; the
law requiring such expenditure is approved by two-thirds of the membership in each house of the
legislature; the expenditure is required to comply with a law that applies to all persons similarly
situated, including the state and local governments; or the law is either required to comply with a
federal requirement or required for eligibility for a federal entitlement, which federal requirement
specifically contemplates actions by counties or municipalities for compliance.”

The bill’s language is permissive (i.e. participation in.drug court programs and adoption of a protocol
of sanctions are at the counties’ discretion). As such, the bill does not appear to implicate the
mandate provisions of Article VII, Section 18 of the Florida Constitution

2. Other:

'8 Section 29.004(10)(d), F.S.
'? Section 29.004(10), F.S.

2 Trial Court Statistical Reference Guide, published by the Office of State Courts Administrator.
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The amendments to s. 397.334, F.S. provide that the protocol of sanctions for treatment-based
programs authorized in Chapter 39 (dependency proceedings) may include incarceration for
noncompliance with the program rules within the time limits established for contempt of court. Thus,
an individual participating in a treatment-based drug court program as part of a dependency
proceeding may be incarcerated for failing to comply with the program’s terms and conditions. As
written, this bill authorizes a court to impose a criminal punishment (incarceration) in a civil
proceeding (dependency proceedings are civil proceedings). Although incarceration can be used in
civil proceedings as a sanction for criminal and civil contempt, this bill does not specify that
incarceration would be the result of contempt proceedings (only that the incarceration may not
exceed the time limits established for contempt of court). This could result in a constitutional
challenge.

It is uncertain whether the statements that parents or other caregivers make during the substance
abuse assessment can be used against them in a criminal proceeding. Although some of the
persons who administer assessments may qualify as psychotherapists for purposes of the
psychotherapist and patient privilege?', the privilege does not apply to statements made in the course
of a court-ordered evaluation of the mental or emotional condition of a patient.?

Section 7 of this bill provides that offenders who are “postadjudicatory” may be referred to drug court
for assessment and treatment of addictions. The ex post facto and double jeopardy clauses may
prohibit a court from compelling such a referral for an offender whose offense was committed prior to
the effective date of this bill.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

The Criminal Justice Committee adopted one amendment to the bill. As filed, the bill provides that individuals
participating in treatment-based drug court programs are subject to a coordinated strategy that must include a
protocol of sanctions. The bill also provides that individuals participating in pretrial intervention programs,
misdemeanor pretrial substance abuse education and treatment intervention programs, and delinquency
pretrial intervention programs are subject to a coordinated strategy that must include a protocol of sanctions.
The first amendment adopted by the committee made the language of these provisions more permissive by
providing that the coordinated strategy may include a protocol of sanctions. The first amendment also deletes
a provision allowing state attorneys to deny a defendant’s admission into a pretrial substance abuse education
and treatment intervention program if the defendant previously declined admission to such a program.

The Juvenile Justice Committee adopted two amendments to the bill, which amended its provisions to: (a)
consistently provide that counties may, rather than must, adopt specified sanctions for drug court program
noncompliance; (b) clarify that the specified sanctions are not exclusive, i.e., counties may adopt other types of
sanctions; (c) substitute “substance abuse treatment program offered by a licensed service provider as defined
in s. 397.311” for the undefined term “secure licensed clinical program;” and (d) provide that juveniles who fail

% Section 90.503, F.S. The constitutional privilege against self-incrimination relates to protecting the accused from giving
an admission of guilt against his or her will. Psychiatric examinations generally require testimonial communications of the
person examined and any statements obtained from the patient by the doctor are used as evidence of mental condition
only, and not as evidence of the factual truth contained therein, Parkin v. State, 238 So.2d 817 (Fla. 1970). A person's
prior substance abuse treatment as part of a plea agreement did not constitute a court-ordered examination under the
statute providing that there is no psychotherapist-patient privilege for communications made during a court-ordered
examination of the mental conduct of the patlent Viveiros v. Cooper, 832 So.2d 868 (Fla. 4" DCA 2002).

2 gection 90.503(4)(b), F.S.
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to comply with drug court programs may be securely detained when permitted under ch. 985, F.S., rather than
only when permitted by s. 985.216, F.S., the juvenile contempt of court statute.

At its February 9, 2006, meeting, the Judiciary Appropriations committee adopted eight amendments to the bill.
These amendments:
o Clarify legislative intent regarding the persons from whom courts may require substance abuse
assessments in dependency cases;
¢ Revise language to clarify that the bill does not authorize placement of children with certain persons
who require substance abuse treatment;
e Remove bill language granting judges the ability to modify terms of a case plan to require participation
in drug court;
¢ Restore current statutory language allowing the court to deny certain persons the ability to enter drug
court, with the modification that the state attorney cannot deny outright but may file a motion to do so;
and
¢ Make conforming and technical changes.
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CHAMBER ACTION

1| The Judiciary Appropriations Committee recommends the following:
2

3 Council/Committee Substitute

4 Remove the entire bill and insert:

5 A bill to be entitled

6 An act relating to drug court programs; providing a short

7 title; amending s. 39.001, F.S.; providing additional

8 legislative purposes and intent with respect to the

9 treatment of substance abuse, including the use of the

10 drug court program model; authorizing the court to require
11 certain persons to undergo treatment following

12 adjudication; amending s. 39.407, F.S.; authorizing the

13 court to order specified persons to submit to a substance
14 abuse assessment or evaluation upon a showing of good

15 cause in connection with a shelter petition or petition

16 for dependency; amending ss. 39.507 and 39.521, F.S.;

17 authorizing the court to order specified persons to submit
18 to a substance abuse assessment as part of an adjudicatory
19 order or pursuant to a disposition hearing; requiring a
20 showing of good cause; authorizing the court to require
21 participation in a treatment-based drug court program;
22 authorizing the court to impose sanctions for
23 noncompliance; amending s. 397.334, F.S.; revising
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24 legislative intent with respect to treatment-based drug
25 court programs to reflect participation by community
26 support agencies, the Department of Education, and other
27 individuals; including postadjudicatory programs as part
28 of treatment-based drug court programs; proViding
29 requirements and sanctions, including treatment by
30 specified licensed service providers, jail-based
31 treatment, secure detention,. or incarceration, for the
32 _ coordinated strategy developed by the drug court team to
33 encourage participant compliance; requiring each judicial
34 circuit to establish a position for a coordinator of the
35 treatment-based drug court program, subject to annual
36 appropriation by the Legislature; authorizing the chief
37 judge of each judicial circuit to appoint an advisory
38 committee for the treatment-based drug court program;
39 providing for membership of the committee; revising
40 language with respect to an annual report; amending s.
41 910.035, F.S.; revising language with fespect to
42 conditions for the transfer of a case in the drug court
43 treatment program to a county other than that in which the
44 charge arose; amending ss. 948.08, 948.16, and 985.306,
45 F.S., relating to felony, misdemeanor, and delinquency
46 - pretrial substance abuse education and treatment
47 , intervention programs; providing for application of the
48 coordinated strategy developed by the drug court team;
49 removing provisions authorizing appointment of an advisory
50 committee, to conform to changes made by the act;
51 providing an effective date.
Page 2 of 22

CODING: Words stricken are deletions; words underlined are additions.
hb0175-03-c3



FLORIDA H O U S8 E o F REPRESENTATIVE S

HB 175 CS 2006
CS

52
53| Be It Enacted by the Legislature of the State of Florida:
54
55 Section 1. This act may be cited as the "Robert J. Koch

56| Drug Court Intervention Act."

57 Section 2. Subsection (4) of section 39.001, Florida
58| Statutes, is amended to read:

59 39.001 Purposes and intent; personnel standards and
60| screening.--

61 (4) SUBSTANCE ABUSE SERVICES.--

62 (a) The Legislature recognizes that early referral and

63| comprehensive treatment can help combat substance abuse in

64 families and that treatment is cost effective.

65 (b) The Legislature establishes the following goals for

66 the state related to substance abuse treatment services in the

67| dependency process:

68 1. To ensure the safety of children.

69 2. To prevent and remediate the consequences of substance

70| abuse on families involved in protective supervision or foster

71| care and reduce substance abuse, including alcohol abuse, for

72| families who are at risk of being involved in protective

73| supervision or foster care.

74 3. To expedite permanency for children and reunify

75| healthy, intact families, when appropriate.

76 4. To support families in recovery.

77 (c) ‘The Legislature finds that children in the care of the

78| state's dependency system need appropriate health care services,

79| that the impact of substance abuse on health indicates the need
Page 3 of 22
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80| for health care services to include substance abuse services to
81| children and parents where appropriate, and that it is in the
82| state's best interest that such children be provided the

83| services they need to enable them to become and remain

84| independent of state care. In order to provide these services,
85| the state's dependency system must have the ability to identify
86| and provide appropriate intervention and treatment for children
87 Qith personal or family-related substance abuse problems.

88 (d) Tt is the intent of the Legislature to encourage the

89| use of the drug court program model established by s. 397.334

90| and authorize courts to assess children and persons who have

91| custody or are requesting custody of children where good cause

92| 1is shown to identify and address substance abuse problems as the

93| court deems appropriate at every stage of the dependency

94| process. Participation in treatment, including a treatment-based

95| drug court program, may be required by the court following

96| adjudication. Participation in assessment and treatment prior to

97| adjudication shall be voluntary, except as provided in s.

98| 39.407(16).

99 (e) It is therefore the purpose of the Legislature to
100| provide authority for the state to contract with community
101| substance abuse treatment providers for the development and
102| operation of specialized support and overlay services for the
103| dependency system, which will be fully implemented and used
104| wutilized as resources permit.

105 (f) Participation in the treatment-based drug court

106| program does not divest any public or private agency of its

107 responsibility for a child or adult, but is intended to enable
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108| these agencies to better meet their needs through shared

109| responsibility and resources.

110 Section 3. Subsection (15) of section 39.407, Florida

111| Statutes, is amended, and subsection (16) is added to that

112 section, to read:

113 39.407 Medical, psychiatric, and psychological examination

114 and treatment of child; physical, ex mental, or substance abuse

115| examination of paremt—oer person with or requesting child custody
116 of ehild. --

117 (15) At any time after the filing of a shelter petition or
118| petition for dependency, when the mental or physical condition,
119| including the blood group, of a parent, caregiver, legal

120| custodian, or other person who has custody or is requesting

121| custody of a child is in controversy, the court may order the
122| person to submit to a physical or mental examination by a

123| qualified professional. The order may be made only upon good
124| cause shown and pufsuant to notice and procedures as set forth
125| by the Florida Rules of Juvenile Procedure.

126 (16) At any time after a shelter petition or petition for

127| dependency is filed, the court may order a child or a person who

128| has custody or is requesting custody of the child to submit to a

129 substance abuse assessment or evaluation. The assessment or

130| evaluation must be administered by a qualified professional, as

131| defined in g. 397.311. The order may be made only upon good

132| cause shown. This subsection does not authorize placement of a

133| child with a person seeking custody, other than the parent or

134| legal custodian, who requires substance abuse treatment.
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135 Section 4. Subsection (9) 1s added to section 39.507,
136 Florida Statutes, to read:
137 39.507 Adjudicatory hearings; orders of adjudication.--

138 (9) After an adjudication of dependency, or a finding of

139| dependency where adjudication is withheld, the court may order a

140| child or a person who has custody or is requesting custody of

141 the child to Submit to a substance abuse assessment or

142| evaluation. The assessment or evaluation must be administered by

143| a qualified professional, as defined in s. 397.311. The court

144| may also require such person to participate in and comply with

145| treatment and services identified as necessary, including, when

146| appropriate and available, participation in and compliance with

147| a treatment-based drug court program established under s.

148 397.334. In addition to supervision by the department, the

149 court, including the treatment-based drug court program, may

150, oversee the progress and compliance with treatment by the child

151| or a person who has custody or is requesting custody of the

152| child. The court may impose appropriate available sanctions for

153, noncompliance upon the child or a person who has custody or is

154| requesting custody of the child or make a finding of

155| noncompliance for consideration in determining whether an

156| alternative placement of the child is in the child's best

157| interests. Any order entered under this subsection may be made

158| only upon good cause shown. This subsection does not authorize

159 placement of a child with a person seeking custody, other than

160| the parent or legal custodian, who requires substance abuse

161 treatment.
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162 Section 5. Paragraph (b) of subsection (1) of section
163 39.521, Florida Statutes, 1s amended to read:

l64 39.521 Disposition hearings; powers of disposition.--
165 (1) A disposition hearing shall be conducted by the court,
166| if the court finds that the facts alleged in the petition for
167| dependency were proven in the adjudicatory hearing, or if the
168| parents or legal custodians have consented to the finding of
169| dependency or admitted the allegations in the petition, have
170| failed to appear for the arraignment hearing after proper

171| notice, or have not been located despite a diligent search
172| having been conducted.

173 (b)  When any child is adjudicated by a court to be

174| dependent, the court having jurisdiction of the child has the
175| power by order to:

176 1. Require the parent and, when appropriate, the legal
177| custodian and the child+ to participate in treatment and

178| services identified as necessary. The court may require the

179| child or the person who has custody or who is requesting custody

180 of the child to submit to a substance abuse assessment or

181| evaluation. The assessment or evaluation must be administered by

182 a qualified professional, as defined in s. 397.311. The court

183| may also require such person to participate in and comply with

184| treatment and services identified as necessary, including, when

185| appropriate and available, participation in and compliance with

186| a treatment-based drug court program established under s.

187 397.334. In addition to supervision by the department, the

188 court, including the treatment-based drug court program, may

189, oversee the progress and compliance with treatment by the child
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190/ or a person who has custody or is requesting custody of the

191| child. The court may impose appropriate available sanctions for

192| noncompliance upon the child or a person who has custody or is

193| requesting custody of the child or make a finding of

194| noncompliance for consideration in determining whether an

195| alternative placement of the child is in the child's best

196| interests. Any order entered under this subparagraph may be made

197| only upon good cause shown. This subparagraph does not authorize

198! placement of a child with a person seeking custody of the child,

199, other than the child'svparent or legal custodian, who requires

200 substance abuse treatment.

201 2. Require, if the court deems necessary, the parties to
202| participate in dependency mediation.

203 3. Require placement of the child either under the

204| protective supervision of an authorized agent of the department
205| in the home of one or both of the child's parents or in the home
206| of a relative of the child or another adult approved by the

207| court, or in the custody of the department. Protective

208| supervision continues until the court terminates it or until the
209| child reaches the age of 18, whichever date is first. Protective
210| supervision shall be terminated by the court whenever the court
211| determines that permanency has been achieved for the child,

212| whether with a parent, another relative, or a legal custodian,
213| and that protective supervision is no longer needed. The

214| termination of supervision may be with or without retaining

215 jurisdiction, at the court's discretion, and shall in either

216| case be considered a permanency option for the child. The order

217| terminating supervision by the department shall set forth the
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218| powers of the custodian of the child and shall include the

219| powers ordinarily granted to a guardian of the person of a minor
220| unless otherwise specified. Upon the court's termination of

221| supervision by the department, no further judicial reviews are
222| required, so long as permanency has been established for the

223| child.

224 Section 6. Section 397.334, Florida Statutes, 1s amended
225| to read:

226 397.334 Treatment-based drug court programs.--

227 (1) Each county may fund a treatment-based drug court

228| program under which persons in the justice system assessed with
229| a substance abuse problem will be processed in such a manner as
230, to appropriately address the severity of the identified

231| substance abuse problem through treatment services plans

232| tailored to the individual needs of the participant. It is the
233| intent of the Legislature to encourage the Department of

234 Corrections, the Department of Children and Family Services, the
235| Department of Juvenile Justice, the Department of Health, the

236| Department of Law Enforcement, the Department of Education, and

237 such ether agencies, local governments, law enforcement
238| agencies, ard other interested public or private sources, and

239 individuals to support the creation and establishment of these

240| problem-solving court programs. Participation in the treatment-
241, based drug court programs does not divest any public or private
242 agency of its responsibility for a child or adult, but enables

243 allows these agencies to better meet their needs through shared

244| responsibility and resources.
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245 (2) Entry into any pretrial treatment-based drug court

246| program shall be voluntary. The court may only order an

247| individual to enter into a pretrial treatment-based drug court

248| program upon written agreement by the individual, which shall

249 include a statement that the individual understands the

250| requirements of the program and the potential sanctions for

251| noncompliance.

252 (3)42)> The treatment-based drug court programs shall

253| include therapeutic jurisprudence principlesxand adhere to the
254| following 10 key components, recognized by the Drug Courts

255| Program Office of the Office of Justice Programs of the United
256| States Department of Justice and adopted by the Florida Supreme
257 Court Treatmeht—Based Drug Court Steering Committee:

258 (a) Drug court programs integrate alcohol and other drug
259| treatment services with justice system case processing.

260 (b) Using a nonadversarial approach, prosecution and

261| defense counsel promote public safety while protecting

262| participants' due process rights.

263 (c) Eligible participants are identified early and

264| promptly placed in the drug court program.

265 (d) Drug court programs provide access to a continuum of
266 alcohol, drug, and other related treatment and rehabilitation
267| services.

268 (e) Abstinence is monitored by frequent testing for

269| alcohol and other drugs.

270 (f) A coordinated strategy governs drug court program

271| responses to participants' compliance.
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272 (g) Ongoing judicial interaction with each drug court
273| program participant is essential.

274 (h) Monitoring and evaluation measure the achievement of
275| program goals and gauge program effectiveness.

276 (1) Continuing interdisciplinary education promotes

277| effective drug court program planning, implementation, and

278| operations.

279 (j) Forging partnerships among drug court programs, public
280| agencies, and community-based organizations generates local
281| support and enhances drug court program effectiveness.

282 (4)43)> Treatment-based drug court programs may include
283| pretrial intervention programs as provided in ss. 948.08,

284 948.16, and 985.306, treatment-based drug court programs

285| authorized in chapter 39, postadjudicatory programs, and the

286| monitoring of sentenced offenders through a treatment-based drug

287| court program. While enrolled in any treatment-based drug court

288| program, the participant is subject to a coordinated strategy

289| developed by the drug court team under paragraph (3) (f). Each

290| coordinated strategy may include a protocol of sanctions that

291| may be imposed upon the participant for noncompliance with

292 program rules. The protocol of sanctions for treatment-based

293| programs may include, but is not limited to, placement in a

294| substance abuse treatment program offered by a licensed service

295| provider as defined in s. 397.311 or in a jail-based treatment

296| program or serving a period of secure detention under chapter

297| 985 if a child or a period of incarceration within the time

298| limits established for contempt of court if an adult. The

299! coordinated strategy must be provided in writing to the
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300! participant before the participant agrees to enter into a

301| pretrial treatment-based drug court program. Any person whose

302| charges are dismissed after successful completion of the

303| treatment-based drug court program, if otherwise eligible, may

304| have his or her arrest record and plea of nolo contendere to the

305| dismissed charges expunged under s. 943.0585.

306 (5) Contingent upon an annual appropriation by the

307| Legislature, each judicial circuit shall establish, at a

308| minimum, one coordinator position for the treatment-based drug

309! court program within the state courts system to coordinate the

310 responsibilities of the participating agencies and service

311 providers. Each coordinator shall provide direct support to the

312, treatment-based drug court program by providing coordination

313 between the multidisciplinary team and the judiciary, providing

314| case management, monitoring compliance of the participants in

315| the treatment-based drug court program with court requirements,

316| and providing program evaluation and accountability.

317 (6)443(a) The Florida Associlation of Drug Court Pfégram

318| Professionals is created. The membership of the association may

319| consist of treatment-based drﬁg court program practitioners who

320| comprise the multidisciplinary treatment-based drug court

321| program team, including, but not limited to, judges, state

322| attorneys, defense counsel, treatment-based drug court program

323 coordinators, probation officers, law enforcement officers,

324| community representatives, members of the academic community,
325} and treatment professionals. Membership in the association shall

326! be voluntary.
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327 (b) The association shall annually elect a chair whose
328! duty is to solicit recommendations from members on issues
329| relating to the expansion, operation, and institutionalization

330| of treatment-based drug court programs. The chailr is responsible

331| for providing on or before October 1 of each year the

332, association's recommendations and an annual report to the

333 appropriate Supreme Court TFreatment-Based-Drug Court Steering

334| committee or to the appropriate personnel of the Office of the

335 State Courts Administrator,—and-shall submit—a report—each vyear
336! on—or-before Oetober1;—tothe steering committee.

337 (7) If a county chooses to fund a treatment-based drug

338| court program, the county must secure funding from sources other
339| than the state for those costs not otherwise assumed by the

340| state pursuant to s. 29.004. However, this does not preclude

341| counties from using treatment and other service dollars provided
342 through state executive branch agencies. Counties may provide,
343 by interlocal agreement, for the collective funding of these

344 programs.. ‘

345 (8) The chief judge of each judicial circuit may appoint

346| an advisory committee for the treatment-based drug court

347| program. The committee shall be composed of the chief judge, or

348, his or her designee, who shall gerve as chair; the judge of the

349| treatment-based drug court program, if not otherwise designated

350| by the chief judge as his or her designee; the state attorney,

351| or his or her designee; the public defender, or his or her

352| designee; the treatment-based drug court program coordinators;

353 community representatives; treatment representatives; and any

354| other persons the chair finds are appropriate.
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355 Section 7. Paragraphs (b) and (e) of subsection (5) of
356| section 910.035, Florida Statutes, are amended to read:

357 910.035 Transfer from county for plea and sentence.--

358 (5) Any person eligible for participation in a drug court
359 treatment program pursuant to s. 948.08(6) may be eligible to
360, have the case transferred to a county other than that in which
361| the charge arose if the drug court program agrees and if the
362| following conditions are met:

363 (b) If approval for transfer is received from all parties,

364| the trial court shall accept a plea of nolo contendere and enter

365| a transfer order directing the clerk to transfer the case to the
366| county which has accepted the defendant into its drug court
367| program.

368 (e) Upon successful completion of the drug court program,

369| the jurisdiction to which the case has been transferred shall
370| dispose of the case pursuant to s. 948.08(6). If the defendant
371| does not complete the drug court program successfully, the

372| Jjurisdiction to which the case has been transferred shall

373| dispose of the case within the guidelines of the Criminal

374| Punishment Code easeshall-be prosecuted—as determined-by the
375 stateattorneys—of the gending and receiving counties.

376 Section 8. Subsections (6), (7), and (8) of section

377 948.08, Florida Statutes, are amended to read:

378 948.08 Pretrial intervention program.--

379 (6) (a) Notwithstanding any provision of this section, a
380| person who is charged with a felony of the second or third

381| degree for purchase or possession of a controlled substance

382| under chapter 893, prostitution, tampering with evidence,
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383| solicitation for purchase of a controlled substance, or

384! obtaining a prescription by fraud; who has not been charged with
385| a crime involving violence, including, but not limited to,

386| murder, sexual battery, robbery, carjacking, home-invasion

387| robbery, or any other crime involving violence; and who has not
388| previously been convicted of a felony nor been admitted to a

389| felony pretrial program referred to in this section is eligible
390| for voluntary admission into a pretrial substance abuse

391| education and treatment intervention program, including a

392 treatment—based.drug court program established pursuant to s.

393| 397.334, approved by the chief judge of the circuit, for a
394| period of not less than 1 year in duration, upon motion of
395| either party or the court's own motion, except+

396 1. If a defendant was previously offered admission to a
397| pretrial substance abuse education and treatment intervention
398| program at any time pfior to trial and the defendant rejected

399| that offer on the record, then the court, upon motion of er the

400| state attorney, may deny the defendant's admission to such a

401 program.

402 2. 1f the state attorney believes that the facts and

403| circumstances of the case suggest the defendant's involvement in
404| the dealing and selling of controlled substances, the court

405! shall hold a preadmission hearing. If the state attorney

406, establishes, by a preponderance of the evidence at such hearing,
407| that the defendant was involved in the dealing or selling of

408| controlled substances, the court shall deny the defendant's

409| admission into a pretrial intervention program.
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410 (b) While enrolled in a pretrial intervention program

411| authorized by this subsection, the participant is subject to a

412| coordinated strategy developed by a drug court team under s.

413| 397.334(3). The coordinated strategy may include a protocol of

414 sanctions that may be imposed upon the participant for

415| noncompliance with program rules. The protocol of sanctions may

416| include, but is not limited to, placement in a substance abuse

417| treatment program offered by a licensed service provider as

418 defined in s. 397.311 or in a jail-based treatment program or

419| serving a period of incarceration within the time limits

420| established for contempt of court. The coordinated strategy must

421| be provided in writing to the participant before the participant

422| agrees to enter into a pretrial treatment-based drug court

423 program or other pretrial intervention program.

424 (c)4B)> At the end of the pretrial intervention period, the
425| court shall consider the recommendation of the administrator

426| pursuant to subsection (5) and the recommendation of the state
427| attorney as to disposition of the pending charges. The court

428| shall determine, by written finding, whether the defendant has
429 successfully completed the pretrial intervention program.

430 4e)31- If the coﬁrt finds that the defendant has not

431| successfully completed the pretrial intervention program, the
432| court may order the person to continue in education and

433| treatment, which may include substance abuse treatment programs

434| offered by licensed service providers as defined in s. 397.311

435| or jail-based treatment programs, or order that the charges

436| revert to normal channels for prosecution.
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437 2= The court shall dismiss the charges upon a finding that

438, the defendant has successfully completed the pretrial

439| intervention program.

440 (d) Any entity, whether public or private, providing a
441| pretrial substance abuse education and treatment intervention
442 ‘program under this subsection must contract with the county or
443| appropriate governmental entity, and the terms of the contract
444, must include, but need not be limited to, the requirements

445, established for private entities under s. 948.15(3).

446
447
448
449
450
451
452
453
454
455
456
457

458 (7) 48> The department may contract for the services and

459| facilities necessary to operate pretrial intervention programs.

460 Section 9. Section 948.16, Florida Statutes, is amended to
461| read:
462 948.16 Misdemeanor pretrial substance abuse education and

463 treatment intervention program.--
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464 (1) (a) A person who is charged with a misdemeanor for

465| possession of a controlled substance or drug paraphernalia under
466| chapter 893, and who has not previously been convicted of a

467| felony nor been admitted to a pretrial program, is eligible for
468| voluntary admission into a misdemeanor pretrial substance abuse

469| education and treatment intervention program, including a

470| treatment-based drug court program established pursuant to s.

471| 397.334, approved by the chief judge of the circuit, for a

472| period based on the program requirements and the treatment plan
473 for the offender, upon motion of either party or the court's own
474| motion, except, if the state attorney believes the facts and
475| circumstances of the case suggest the defendant is involved in
476| dealing and selling controlled substances, the court shall hold
477, a preadmission hearing. If the state attorney establishes, by a
478 prepohderance of the evidence at such hearing, that the

479, defendant was involved in dealing or selling controlled

480 substances, the court shall deny the defendant's admission into
481, the pretrial intervention program.

482 (b) While enrolled in a pretrial intervention program

483| authorized by this section, the participant is subject to a

484 coordinated strategy developed by a drug court team under s.

485! 397.334(3). The coordinated strategy may include a protocol of

486| sanctions that may be imposed upon the participant for

487| noncompliance with program rules. The protocol of sanctions may

488 include, but is not limited to, placement in a substance abuse

489| treatment program offered by a licensed service provider as

490| defined in s. 397.311 or in a jail-based treatment program or

491| serving a period of incarceration within the time limits
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492| established for contempt of court. The coordinated strategy must

493| be provided in writing to the participant before the participant

494| agrees to enter into a pretrial treatment-based drug court

485 program or other pretrial intervention program.

496 (2) At the end of the pretrial intervention period, the
497| court shall consider the recommendation of the treatment program
498| and the recommendation of the state attorney as to disposition
499| of the pending charges. The court shall determine, by written
500| finding, whether the defendant successfully completed the

501| pretrial intervention program.

502 4a)> If the court finds that the defendant has not

503| successfully completed the pretrial intervention program, the
504| court may order the person to continue in education and

505| treatment or return the charges to the criminal docket for

506| prosecution.

507 4k} The court shall dismiss the charges upon finding that
508| the defendant has successfully completed the pretrial

509| intervention program.

510 (3) Any public or private entity providing a pretrial

511| substance abuse education and treatment program under this

512| section shall contract with the county or appropriate

513| governmental entity. The terms of the contract shall include,
514| but not be limited to, the requirements established for private
515| entities under s. 948.15(3).

516 Section 10. Section 985.306, Florida Statutes, is amended
517| to read:

518 985.306 Delingquency pretrial intervention program.--
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519 (1)4=)> Notwithstanding any provision of law to the
520| contrary, a child who is charged under chapter-893 with a felony

521| of the second or third degree for purchase or possession of a

522| controlled substance under chapter 893; tampering with evidence;

523| solicitation for purchase of a controlled substance; or

524| obtaining a prescription by fraud, and who has not previously

‘525 been adjudicated for a felony rer beern admittedteo—a—delingueney
526 | pretrial—intervention programunder this seetion, 1s eligible

527| for voluntary admission into a delinquency pretrial substance

528| abuse education and treatment intervention program, including a

529| treatment-based drug court program established pursuant to s.

530 397.334, approved by the chief judge or alternative sanctions
531| coordinator of the circuit to the extent that funded programs

532| are available, for a period based on the program regquirements

533 and the treatment services that are suitable for the offender of

534| neot—less—thanl year induration, upon motion of either party or

535| the court's own motion. However, if the state attorney believes

536| that the facts and circumstances of the case suggest the child's
537| involvement in the dealing and selling of controlled substances,
538| the court shall hold a preadmission hearing. If the state

539| attorney establishes by a preponderance of the evidence at such
540| hearing that the child was involved in the dealing and selling
541| of controlled substances, the court shall deny the child's

542| admission into a delinquency pretrial intéivention program.

543 (2) While enrolled in a delingquency pretrial intervention

544| program authorized by this section, a child is subject to a

545| coordinated strategy developed by a drug court team under s.

546 397.334(3). The coordinated strategy may include a protocol of
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547| sanctions that may be imposed upon the child for noncompliance

548| with program rules. The protocol of sanctions may include, but

549| 1is not limited to, placement in a substance abuse treatment

550, program offered by a licensed service provider as defined in s.

551| 397.311 or serving a period of secure detention under this

552| chapter. The coordinated strategy must be provided in writing to

553| the child before the child agrees to enter the pretrial

554| treatment-based drug court program or other pretrial

555| intervention program.

556 i}l%b+ At the end of the delinquency pretrial intervention
557| period, the court shall consider the recommendation of the state
558| attorney and the program administrator as to disposition of the
559| pending charges. The court shall determine, by written finding,
560| whether the child has successfully completed the delinquency

561| pretrial intervention program.

562 4e}33- If the court finds that the child has not

563 successfully completed the delinquency pretrial intervention

564| program, the court may order the child to continue in an

565| education, treatment, or urine monitoring program if resources
566/ and funding are available or order that the charges revert to
567| normal channels for prosecution.

568 2= The court may dismiss the charges upon a finding that
569/ the child has successfully completed the delinquency pretrial
570 intervention program.

571 (4)44)> Any entity, whether public or private, providing
572| pretrial substance abuse education, treatment intervention, and

573| a urine monitoring program under this section must contract with

574| the county or appropriate governmental entity, and the terms of
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575| the contract must include, but need not be limited to, the

576| requirements established for private entities under s.

577| 948.15(3). It is the intent of the Legislature that public or
578| private entities providing substance abuse education and

579| treatment intervention programs involve the active participation
580 of parents, schools, churches, businesses, law ehforcement

581| agencies, and the department or its contract provideré.

582
583
584
585
586
587
588
589
590

591 Section 11. This act shall take effect upon becoming a
592| law.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 191 CS Guardianship
SPONSOR(S): Bogdanoff; Goodiette; Seiler
TIED BILLS: HB 193 IDEN./SIM. BILLS: SB 356
REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Civil Justice Committee 6Y,0N, w/CS Shaddock Bond
2) Judiciary Appropriations Committee 5Y,0N Brazzell DeBeaugrine'
3) Justice Council
4)
5)

SUMMARY ANALYSIS

Guardianship is a process designed to protect and exercise the legal rights of individuals with functional
limitations that prevent them from being able to make their own decisions. Individuals in need of guardianship
may have medical conditions such as dementia or Alzheimer’s disease, a developmental disability, chronic
mental iliness, or other condition that may cause functional limitations; they also may be minors in specific
circumstances. A guardian is appointed by a court to manage some or all the legal affairs of a ward. A ward is
a person who is unable to manage some or all of his or her legal affairs. This bill amends guardianship law

and related trust law to:

e Provide that a guardianship court may appoint a court monitor on an emergency basis to determine
whether court action is necessary to protect the ward’s interest with no notice to the guardian.

e Provide that a guardian for a ward who had created a trust may sue to modify a trust before the trust

becomes irrevocable.

e Require that a court consider all possible alternatives to guardianship, such as use of an existing trust
or existing durable power of attorney, prior to imposing a guardianship on an incapacitated person.

This bill appears to have an insignificant fiscal impact on state government and no fiscal impact on local

government.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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DATE: 3/13/2006



A.

B.

FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
HOUSE PRINCIPLES ANALYSIS:

Provide limited government -- The bill has the potential to increase the number of cases in which a
monitor is appointed and, therefore, require a greater number of individuals to serve as monitors and
increase the workload of the court.

Empower families -- This bill affects family relationships by allowing the court or other concerned
parties to intervene when a guardian may be taking advantage of a ward.

EFFECT OF PROPOSED CHANGES:
Introduction

Guardianship is a process designed to protect and exercise the legal rights of individuals with functional
or other limitations that prevent them from being able to make their own decisions by reassigning
certain rights from the incapacitated individual (the “ward”) to another person to exercise of the
individual’s behalf, in the individual’s interests (the “guardian”). Individuals in need of guardianship may
have medical conditions such as dementia or Alzheimer’s disease, a developmental disability, chronic
mental illness, or other condition that may cause functional limitations, or may be minors experiencing
certain circumstances, such as the death of parents. However, at times a guardian does not act in the
interest of the ward; alternatively, the guardian, acting in the interest of the ward, after appointment,
identifies certain financial abuses of the ward which occurred prior to the guardian’s appointment but
while the ward was incapacitated. The proposed changes in HB 191 CS are designed to address such
situations by: : ‘

¢ Providing that a guardian for a ward who had created a trust while incapacitated, which trust may
not be in the best interest of that ward, may sue to modify a trust before the trust becomes
irrevocable.

¢ Providing that a guardianship court may appoint a court monitor on an emergency basis to
determine whether court action is necessary to protect the ward’s interest with no notice to the
guardian. ’

¢ Require that a court consider all possible alternatives to guardianship, such as use of an existing
trust or existing durable power of attorney, prior to imposing a guardianship on an incapacitated
person.

Current law
Trusts
A trust is generally defined as:

[A] fiduciary relationship with respect to property, subjecting the person by whom
the title to the property is held to equitable duties to deal with the property for the
benefit of another person, which arises as a result of a manifestation of an
intention to create it. . . . [A] “beneficiary of a trust” [is] one who has an equitable
interest in property subject to a trust and who enjoys the benefit of the
administration of the trust by a trustee. The trustee is the person who holds the
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legal title to the property held in trust, for the benefit of the beneficiary. The
settlor, or trustor, is the person who creates the trust.’

. A“grantor” is “one who creates or adds to a trust and includes ‘settlor’ or ‘trustor’ and a testator who
creates or adds to a trust.”> “Trustee” refers to “an original, additional, surviving, or successor trustee,
whether or not appointed or confirmed by court.”

Trust Contests

Section 737.2065, F.S., expressly prohibits the bringing of any action to contest the validity of any or all
parts of a trust until the trust becomes irrevocable. This section was enacted in 1992, along with similar
legislation forbidding the commencement of will contests before the death of the testator.*

Generally, revocable trusts are correctly treated as will substitutes, although they serve an additional
function that is not contemplated by a will: a revocable trust can serve as the framework for the
investment, management, expenditure, and distribution of the grantor’s assets during his or her life.® It
is because of the similarity between a will and a revocable trust that the Legislature, in 1992, enacted
statutes forbidding challenges to either instrument prior to the death of the testator for a will or prior to
the trust becoming irrevocable, which typically occurs upon the death of the trust's settlor.® However,
because a trust can operate during the settlor's lifetime, and because the settlor may become
incapacitated, there is also a potential guardianship aspect to a trust which, again, is not presentin a
will. An invalid revocable trust, which administers the grantor's assets during his or her lifetime, has the
potential to cause great harm to the grantor.”

Guardianship

The Legislature has stated the general purpose of the guardianship chapter as follows:

[}t is desirable to make available the least restrictive form of guardianship to assist
persons who are only partially incapable of caring for their needs. Recognizing that
every individual has unique needs and differing abilities, the Legislature declares that it
is the purpose of this act to promote the public welfare by establishing a system that
permits incapacitated persons to participate as fully as possible in all decisions affecting
them; that assists such persons in meeting the essential requirements for their physical
health and safety, in protecting their rights, in managing their financial resources, and in
developing or regaining their abilities to the maximum extent possible; and that

- accomplishes these objectives through providing, in each case, the form of assistance
that least interferes with the legal capacity of a person to act in her or his own behalf.?

As noted elsewhere, the Legislature’s intent in section 744.344, F.S., indicates that a “guardian should
be granted no more authority over the ward and his or her property than is necessary for the guardian
to address the needs created by the specific incapacities of the ward, so that the substitute decision-
making of the guardian leaves the ward with as much personal autonomy as is feasible.”

' 55A Fla. Jur. 2d Trusts s.1.

%3.731.201(17), F.S.

® 1d. at (35).

* Wm. Fletcher Belcher, Proposed Exception to Existing Prohibition Against Contesting Revocable Trusts, Vol. XXV
ActionLine No. 2, 11 (2003). ActionLine is a publication of the Florida Bar's Real Property, Probate and Trust Law
Section. ‘

®d.

® See Id.

” Belcher, Prohibition Against Contesting Revocable Trusts, at 11.

¥S.744.1012,F.S.

® In re Guardianship of Fuqua, 646 So. 2d 795, 796 (Fla. 1st DCA 1994).
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Some of the relevant definitions of terms used in guardianship include: “ward,” a person for whom a
guardian has been appointed;'® “guardian,” a person who has been appointed by the court to act on
behalf of a ward’s person, property, or both;'" and “court monitor,” a person appointed by the court
pursuant to s. 744.107, F.S., to provide the court with information concerning a ward.'?

Determining Incapacity

Section 744.331, F.S., sets forth the procedures for determining whether a person is incapacitated.
The notice of filihg of a petition to determine incapacity and the petition for appointment of a guardian
must be read to the alleged incapacitated person; the person must be provided with an attorney, who
cannot serve as the guardian or counsel for the guardian; and within five days of filing a petition for
determination of incapacity, the court must appoint a examining committee which must include a
psychiatrist or physician and two other persons, such as a psychologist, a nurse, social worker,
gerontologist, or other qualified persons with sufficient knowledge, skill, experience, or training.”® Each
committee member must examine the person and then issue a joint report evaluating the person’s
mental health, functional ability, and physical healith." If the committee determines that the person is
not incapacitated in any respect, the court must dismiss the petition.'® Pursuant to s. 744.331(6), F.S.,
if the court finds by clear and convincing evidence that the person is incapacitated, the court must enter
a written order determining the person’s incapacity, although such incapacity shall extend only to the
rights specified in the order. Section 744.331(6)(b), F.S., provides that the “court must find that
alternatives to guardianship were considered and that no alternative to guardianship will sufficiently
address the problems of the ward.” Section 744.331(6)(f), F.S., provides that “{w]hen an order is
entered which determines a person is incapable of exercising delegabie rights, a guardian must be
appointed to exercise those rights.”

Powers of Guardian Upon Court Approval

‘Section 744.441(11), F.S., provides that a plenary or limited guardian of the property may “[p]rosecute
or defend claims or proceedings in any jurisdiction for the protection of the estate and of the guardian in
performance of his or her duties.”® Other powers given under s. 744.441, F.S., and which a guardian
may only exercise with court approval, include executing, exercising, or releasing any powers as
trustee, personal representative, custodian for minors, conservator, or donee of any power of
appointment or other power that the ward might have lawfully exercised if not incapacitated, if the
execution, exercise, or release would be in the best interest of the ward.'” Additionally, a guardian may
“[c]reate revocable or irrevocable trusts of property of the ward’s estate which may extend beyond the
disability or life of the ward in connection with estate, gift, income, or other tax planning or in connection
with estate planning.””® Thus, it appears that a guardian may exercise powers over a revocable trust,
which might include the power to revoke the trust.

Court-Appointed Guardianship Monitors

The “front end” of adult guardianship is the determination of incapacity and appointment of a guardian,
and the “back end” is accountability of the guardian and court monitoring.” Court monitoring of
guardianship is vital to the protection of the ward by providing the court with a way to verify the financial
accounts the guardian provides to the court.® Verifying information in personal-status reports requires

193, 744.102(20), F.S.

" 1d. at (8).

2 1d. at (5).

'3 5. 744.333(1)-(3)(a), F.S.

" 1d. at (3)(b)-(c).

'S 1d. at (4).

1% 3.744.411(11), F.S.

7 1d. at (2).

' 1d. at (19).

"% Hurme, Guardian Accountability, 31 STETSON L. REv. at 867.

2 1d. at 907.
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more personal involvement by the court and is best accomplished by someone who can visit the ward
to ascertain the suitability of the ward s living arrangements, the frequency of guardian visits, and the
implementation of the care plan.?!

Court Monitors

Section 744.107, F.S., allows the court to appoint a monitor “upon inquiry from any interested person”
or on its own motion. The monitor has authority to “investigate, seek mformatlon examine documents,
or interview the ward,” and to present a report of such findings to the court.?2 A family member or any
other person with an interest in the proceedings may not serve as a monitor.?* A monitor may be paid
a reasonable fee from the property of the ward, but no state, county, or municipal employee may be
paid a fee for serving as a monitor.?*

This section gives the trial court broad authority to appoint a monitor in guardianship cases, but the
statute has been criticized for its lack of guidelines regarding how the court-appointed monitor should
perform his or her duties.?® In 2003, the Florida Supreme Court’s Commission on Fairness, Committee
on Court Monitoring, issued a report and recommendations finding that greater oversight of court
monitor236 was warranted and recommending an overhaul and expansion of the court monitoring
statute.

Effect of the Bill
Trusts

This bill amends s. 737.2065, F.S. to create an exception to the prohibition on filing an action against a
trust prior to that trust becoming irrevocable. Under this bill, a challenge to the trust could only be
brought by a court-appointed guardian of the person of the incompetent ward/settlor of the trust, and
the court would have to make a finding that the challenge to the trust was in the ward’s best interests
during his or her probable lifetime. This bill creates a requirement that, if the court denied the ,
guardian’s request, the court must review whether the ward was still in need of a guardian and whether
the current delegation of rights was appropriate to serve the ward's needs. Unless there is a court-
appointed guardian of the property of an incapacitated settlor, there cannot be any contest challenging
the trust before it becomes irrevocable because, presumably, a com?etent trust settlor can personally
revoke or amend the trust as necessary during the settlor's lifetime.?

Guardianship

This bill amends s. 744.331, F.S. to require that when a court finds by clear and convincing evidence
that a person is incapacitated, the court must enter a written order determining such incapacity, but that
the incapacity may only extend to the rights specified in the order. When entering an order of
incapacity, the court must consider and determine whether or not there is an alternative to guardianship
that will sufficiently meet the needs of the incapacitated person. Unless the court finds that there is a
suitable alternative that will sufficiently address the problems of the incapacitated person, a guardian
must be appointed. Additionally, this bill amends s 744.331, F.S. to provide that when an interested
person files a verified statement asserting a good faith belief that the alleged incapacitated person’s
trust, trust amendment, or durable power of attorney is invalid, and a reasonable factual basis for the
belief is given, the existence of such an instrument is not considered an alternative to the appointment
of a guardian. However, the appointment of a guardian does not preclude the court from determining

21 1d, at 907-08.
235,744.107,F.S.

B d.
24 Id

%5 The Florida Bar, Real Property, Probate, and Trust Law Section, White Paper on PROPOSED AMENDMENTS TO
CHAPTERS 737 & 744, F.S.

% g,
7 q,
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that specific authority established by a durable power of attorney may still be exercised by the attorney
in fact.

This bill amends s. 744.107, F.S. to provide for service of the order of appointment and the monitor’s
report upon the guardian, the ward, the respective attorneys and other persons, as determined by the
court. The bill also authorizes, if necessary, further action by the court to protect the interests of the
ward. If further action is warranted upon receipt of the monitor’s report, the trial court must conduct a
noticed hearing and then take whatever action is necessary to protect the assets of the ward'’s estate,
including suspending a guardian or taking steps to remove a guardian.

This bill amends s. 744.441(11), F.S. to provide that before a guardian may bring an action pursuant to
s. 737.2065, F.S., contesting the validity of a trust, the court must first find that the action appears to be
in the ward’s best interest during the ward's probable lifetime. Furthermore, if the court denies the
guardian’s request to bring an action under s. 737.2065, F.S., the court must review the ward's
continued need for a guardian and the extent of that need, if any.

The bill creates a new section, s. 744.462, F.S., which provides a framework after a guardian has been
appointed through which the court may respond to new developments or information which may affect
the guardianship proceeding. This section authorizes the court to review the extent of the ward’s
continued need for a guardian in the event of any new developments such as a judicial determination of
the existence of a valid durable power of attorney or a valid trust amendment.

Emergency Court Monitors

The bill also creates s. 744.1075, F.S. to provide that a court may, upon inquiry from any interested
person or upon its own motion, appoint a court monitor on an emergency basis without notice. The
limitation on this authority is that the court must specifically find that there appears to be imminent
danger that the physical or mental health or safety of the ward will be seriously impaired or that the
ward’s2 g.)roperty is in danger of being wasted, misappropriated, or lost unless immediate action is
taken.

The court order must specifically name the powers and duties of the monitor and the matters to be
investigated. Fifteen days after entering the order of appointment, the monitor must file a verified report
of findings and recommendations to the court, along with supporting documents or evidence. After
reviewing the monitor's report, the court shall determine whether there is probable cause to take further
action on behalf of the ward’s person or property. If there is no probable cause, the court shall issue an
order so stating and discharge the monitor.

However, if probable cause exists, the court must issue a show cause order directing the guardian or
other respondent to state the essential facts constituting the charge and directing the respondent to
appear and show cause as to why the court should not take further action. The order shall name a time
and place for a hearing and provide “a reasonable time to allow for the preparation of a defense after
service of the order.” The authority of an emergency monitor is limited to sixty days or until an order
showing no cause is issued, whichever occurs first. However, the monitor’s authority may be extended
by thirty days if there is a showing that emergency conditions still exist. Prior to the hearing on the
order to show cause, the court may take action to protect the ward’s physical or mental health, safety,
or assets, including issuing a temporary injunction, restraining order, or an order freezing assets. The
court shall give a copy of such order to all parties. After the hearing on the show cause order, the court
may impose sanctions on the guardian, his or her attorney, or any other respondent. The court may
also take any other action authorized by law, including entering a judgment of contempt, ordering an
accounting, freezing assets, referring the case for criminal charges, filing a complaint with the
Department of Children and Families Services, or initiating proceedings to remove a guardian.

%.3,744.1075(1), F.S.
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Finally, a monitor may be paid a reasonable fee, as determined by the court, which shall be paid from
the ward’s property. An employee of the state, county, or municipality may not be compensated for
conducting an investigation and providing such a report. If the court finds that the motion for a court
monitor was filed in bad faith, the costs of the proceeding, including attorney’s fees, may be assessed
against the movant.

C. SECTION DIRECTORY:

Section 1. Amends s. 737.2065, F.S., to state that the guardian of the property for an incapacitated
grantor may initiate a trust contest prior to the trust becoming irrevocable.

Section 2. Amends s. 744.107, F.S., to establish certain restrictions upon whom the court may name
as a monitor, listing certain individuals who have a right to receive the monitor’s report, and granting
the court power to conduct a hearing should the monitor's report warrant action on behalf of the ward.

Section 3. Creates s. 744.1075, F.S., establishing guidelines whereby a court may sua sponte
appoint a court monitor on an emergency basis without notice.

Section 4. Amends s. 744.331(6)(b) and (f), F.S., regarding procedures to determine incapacity,
setting forth procedures for the court to follow when entering an order of incapacity, and establishing
requirements for an interested person who wishes to challenge the validity of an incapacitated person’s
trust, trust amendment, or durable power of attorney.

Section 5. Amends s. 744.441(11), F.S., to require a finding by the court that an action to be
commenced by the guardian appears to be in the ward’s best interests, and stating that if the court
denies the guardian’s request, the court shall review the ward’s continued need for a guardian.

Section 6. Creates s. 744.462, F.S., to require that any judicial determination concerning the validity
of an instrument concerning the ward’s property must be promptly recorded in the guardianship
proceeding and stating that, under certain circumstances, the court shall review the ward’s continued
need for a guardian.

Section 7. Provides that this bill shall take effect upon becoming a law.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None.

2. Expenditures:

The Agency for Persons with Disabilities and the Department of Children and Family Services
reported no fiscal impact to their agencies. Neither the Office of the State Courts Administrator nor
the Department of Elder Affairs provided a written fiscal analysis.

However, it appears that the impact on the state court system will be minimal in the initial years. In
the long term, as the state population grows and ages and a larger number of individuals are
provided guardians, judicial circuits may be required to employ additional court monitors and other
support staff.

Also, please see “Fiscal Comments.”
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
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None.

2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bill provides that the fee for a monitor, as determined by the court, may be paid from the assets of
the ward. These fees vary, but may run from $500 - $1200. While this may result in a financial
consequence to the ward, it may be offset by savings that will result if the monitor prevents his or her
assets from being mismanaged by a guardian.

FISCAL COMMENTS:

The bill provides that the fee for a monitor, as determined by the court, may be paid from the assets of
the ward. The bill, as well as existing law, is silent on the issue of an indigent ward that does not have
sufficient assets to pay the monitor. Currently, some private court monitors provide their services pro
bono to indigent wards, and some judicial circuits have court monitors on staff who could provide
services to indigent wards. Existing law specifically prohibits such payments to full time state, county or
municipal employees or officers.

lil. COMMENTS
CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not require counties or municipalities to spend funds or to take an action requiring the
expenditure of funds. This bill does not reduce the percentage of a state tax shared with counties or
municipalities. This bill does not reduce the authority that counties and municipalities have to raise
revenue.

2. Other:

The bill provides that the court may, under certain circumstances, appoint a court monitor on an
emergency basis without notice, which could raise due process concerns. Minimal procedural due
process is that parties whose rights are to be affected are entitled to be heard and, in order that they
may take advantage of that right, they must be notified. Issues associated with such due process
concerns were raised and discussed as the Supreme Court's Commission on Fairness, Committee
on Guardianship Monitoring explored guardianship monitoring in Florida. The Committee concluded:

Attorneys and professional guardians who appeared before the committee repeatedly
expressed concern about due process issues associated with confidential communications
between the court and the guardianship monitor. The committee thoroughly explored and
debated the matter. While the committee is sensitive to the fact that attorneys and guardians
may perceive there is a potential ex parte communication issue, the committee believes that in
reality there is no impropriety as long as proper court procedures are established, published,
and followed. Because the guardianship monitor is an arm of the court and works at the
direction of the judge, it is permissible for communication between the court and monitor to be
confidential (see, for example, rule 2.051(c)(3)(b), Florida Rules of Judicial Administration).
Nevertheless, the committee recommends that insofar as possible, the monitoring process
should be transparent and open, and all communications between the monitor and the judge
should be in writing, becomes part of the confidential portion of the court file, and copies
provided to counsel and other interested persons as prescribed by Florida law.?®

2 Guardianship Monitoring in Florida: Fuifilling the Court’'s Duty to Protect Wards. Supreme Court Commission on

Fairness, Committee on Guardianship Monitoring, 2003 [hereinafter Guardianship Monitoring in Florida].
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B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
Guardianship Monitoring

A guardian is essentially a surrogate decision-maker for an adult with disabilities who has been
adjudicated incapacitated or for a minor without parents.** "When the court removes an adult’s rights to
order his or her own affairs, there is an accompanying duty to protect the individual."*' While
guardianship proceedings are initiated by an adversarial hearing, once incapacity has been
determined, there are typically no “adversaries” to raise issues before the court. Hence, the courts
must be proactive to detect and respond to disputes. Guardianship monitoring is a mechanism Florida
courts can use to review a guardlan s activities, assess the well-being of the ward, and ensure that the
ward’s assets are being protected.*

In 1999, former Chief Justice Major B. Harding directed the Supreme Court Commission on Fairness to
investigate and report on various models for guardianship monitoring.3® The Commission established
the Guardianship Monitoring Committee ("Committee") with a membership that included probate
judges, chief judges, court staff, representatives of the Statewide Public Guardianship Office, attorneys
with experience in guardianship matters, academics, and professionals in the field of social work, all
with considerable direct experience. The Committee reviewed available literature on the subject,
visited Florida courts that are experimenting with innovative guardianship monitoring methods, and
conducted public hearings around the state to receive input from guardians, clerks of court, attorneys,
advocates, and other interested persons. The Committee found that while most guardians and
attorneys do an admirable job, more active oversight is necessary in guardianship cases.*

As a result of its work, the Committee adopted a number of findings, including the following:
¢ An ideal guardianship monitoring program encompasses four major service areas: (1) initial
and ongoing screening and reviewing of guardians; (2) reporting on the well-being of the ward;
(3) reporting on the protection of the ward’s assets; and (4) case administration.

¢ Minimum requirements for guardianship monitoring should be established and the monitoring
process should be well-defined.

¢ Insofar as possible, the monitoring process should be transparent and open, and
communication between the monitor and the judge should be in writing and become part of the
official court record.

¢ Itis sound public policy for guardianship monitoring to be available in every judicial circuit.

* Monitoring will require additional resources in order to adequately oversee guardianship cases.
The cost of monitoring can be mitigated through the effective use of technology.

e Existing guardianship monitoring programs that utilize well-trained and experienced professional
staff are working well.

%0 Guardianship Monitoring in Florida provides a more thorough definition. It provides that a guardian is a "surrogate
decision-maker appointed by the court to make personal and/or financial decisions either (1) for an aduit with mental or
physical disabilities who has been adjudicated incapacitated; or (2) for a minor in circumstances where the parents die or
become incapacitated or if a child receives an inheritance, proceeds of a lawsuit, or insurance policy exceeding the
3a1mount allowed by state statute." Guardianship Monitoring in Florida, supra at 3

Id.
2: Guardianship Monitoring in Florida, supra at 5.

Id.
¥ Guardianship Monitoring in Florida, supra at 6.
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¢ Monitoring programs that rely entirely upon volunteers are not always efficient and effective.
Although well intentioned, volunteers often lack knowledge and experience with the complex
medical, legal, and financial issues involved in adult guardianship cases.

e There is a need to recruit highly qualified, motivated, and trained professionals into the
guardianship field; both as guardians and attorneys.*

The bill expands the provisions for the appointment of court monitors without incorporating all findings
of the Committee.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

On January 25, 2005, the Civil Justice Committee adopted two amendments to the bill. The amendments were
technical in nature and were intended to conform the bill to HB 425. The bill was then reported favorably with a
committee substitute.

% Guardianship Monitoring in Florida, supra at 4. :
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CHAMBER ACTION

1| The Civil Justice Committee recommends the following:

2

3 Council/Committee Substitute

4 Remove the entire bill and insert:

5 A bill to be entitled

6 An act relating to guardianship; amending s. 737.2065,

7 F.S.; excepting the contesting of trust validity by

8 property guardians of incapacitated settlors from a

9 prohibition against commencing certain actions; amending
10 s. 744.107, F.S.; revising provisions relating to court

11 monitors; requiring orders of appointment and monitors'

12 reports to be served upon certain persons; authorizing the
13 court to determine which persons may inspect certain

14 orders or reports; authorizing the court to enter any

15 order necessary to protect a ward or ward's estate;

16 requiring notice and hearing; authorizing a court to

17 assess certain costs and attorney's fees under certain

18 circumstances; creating s. 744.1075, F.S.; authorizing a
19 court to appoint a court monitor on an emérgency basis
20 under certain circumstances; requiring the court to make
21 certain findings; specifying a time period for a monitor's
22 authority; providing for extending such time period;
23 requiring the monitor to report findings and
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24 recommendations; providing duties of the court relating to
25 probable cause for the emergency appointment; authorizing
26 the court to determine which persons may inspect certain
27 orders or reports; providing requirements for a court
28 order to show cause for the emergency appointment; v
29 authorizing the court to issue certain injunctions or
30 orders for certain purposes; requiring the court to
31 provide copies of such injunctions or orders to all
32 parties; authorizing the court to impose sanctions or take
33 certain enforcement actions; providing for payment of
34 reasonable fees to the monitor; prohibiting certain
35 persons from receiving certain fees; authorizing a court
36 to assess certain costs and attorney's fees under certain
37 circumstances; amending s. 744.331, F.S.; requiring a
38 court to determine whether acceptable alternatives to
39 guardianship of incapacitated persons exist under certain
40 circumstances; requiring appointment of a guardian if no
41 alternative exists; prohibiting such appointment if an
42 alternative exists; specifying circumstances of
43 nonexistence of an alternative; preserving certain court
44 authority to determine exerciSe of certain powers of
45 attorney; amending s. 744.441, F.S.; requiring a court to
46 make certain findings in a ward's best interest before
47 authorizing a guardian to bring certain actions; requiring
48 é court to review certain continuing needs for guardians
49 and delegation of a ward's rights; creating s. 744.462,
50 F.S.; requiring guardians to immediately report certain
51 judicial determinations in certain guardianship
Page 2 of 9
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52 proceedings; requiring a court to review certain
53 continuing needs for guardians and delegation of a ward's
54 rights under certain circumstances; providing an effective
55 date.

56
57, Be It Enacted by the Legislature of the State of Florida:
58
59 Section 1. Section 737.2065, Florida Statutes, is amended
60| to read:

61 737.2065 Trust contests.--An action to contest the

62| validity of all or part of a trust may not be commenced until

63| the trust becomes irrevocable, except this section does not

64| prohibit such action by the guardian of the property of an

65| incapacitated settlor.

66 Section 2. Section 744.107, Florida Statutes, is amended
67| to read:

68 744.107 Court monitors.--

69 (1) The court may, upon inquiry from any interested person

70| or upon its own motion in any proceeding over which it has

71| Jjurisdiction, appoint a monitor. The court shall not appoint as

72| a monitor a family member or any person with a personal interest

73| 1in the proceedings. The order of appointment shall be served

74| upon the guardian, the ward, and such other pergons as the court

75| may determine.

76 (2) The monitor may investigate, seek information, examine
77 documents, or interview the ward and shall report to the court

78| his or her findings. The report shall be verified and shall be

79 served on the guardian, the ward, and such other persons as the
Page 3 of 9
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80| court may determine. Theecourt——shall not appointas—a moniter o
81| fomily member or any person with o -personal—interest—in-the
82| preoceedings—

83 (3) If it appears from the monitor's report that further

84| action by the court to protect the interests of the ward is

85| necessary, the court shall, after a hearing with notice, enter

86| any order necessary to protect the ward or the ward's estate,

87| including amending the plan, requiring an accounting, ordering

88| production of assets, freezing assets, suspending a guardian, or

89| initiating proceedings to remove a guardian.

90 (4) Unless otherwise prohibited by law, a monitor may be
91| allowed a reasonable fee as determined by the court and paid
92| from thé property of the ward. No full-time state, county, or
93| municipal employee or officer shall be paid a fee for such

94| investigation and report. If the court finds the motion for

95| court monitor to have been filed in bad faith, the costs of thé

96| proceeding, including attorney's fees, may be assessed against

97 the movant.

98 Section 3. Section 744.1075, Florida Statutes, is created
99 to read:

100 744.1075 Emergency court monitor.--

101 (1) (a) A court, upon inguiry from any interested person or

102, upon its own motion, in any proceeding over which the court has

103] Jjurisdiction, may appoint a court monitor on an emergency basis

104 without notice. The court must specifically find that there

105{ appears to be imminent danger that the physical or mental health

106, or safety of the ward will be seriously impaired or that the

107, ward's property is in danger of being wasted, misappropriated,
Page 4 of 9
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108 or lost unless immediate action is taken. The scope of the

109| matters to be investigated and the powers and duties of the

110| monitor must be specifically enumerated by court order.

111 {(b) The authority of a monitor appointed under this

112| section expires 60 days after the date of appointment or upon a

113| finding of no probable cause, whichever occurs first. The

114| authority of the monitor may be extended for an additional 30

115| days upon a showing that the emergency conditions still exist.

116 (2) Within 15 days after the entry of the order of

117 appointment, the monitor shall file his or her report of

118 .findings and recommendations to the court. The report shall be

119| verified and may be supported by documents or other evidence.

120 (3) Upon review of the report, the court shall determine

121| whether there is probable cause to take further action to

122| protect the person or property of the ward. If the court finds

123 no probable cause, the court shall issue an order finding no

124| probable cause and discharging the monitor.

125 (4) (a) If the court finds probable cause, the court shall

126, issue an order to show cause directed to the guardian or other

127, respondent stating the essential facts constituting the conduct

128| charged and requiring the respondent to appear before the court

129 to show cause why the court should not take further action. The

130| order shall specify the time and place of the hearing with a

131| reasonable time to allow for the preparation of a defense after

132 service of the order.

133 (b) At any time prior to the hearing on the order to show

134| cause, the court may issue a temporary injunction, a restraining

135| order, or an order freezing assets, may suspend the guardian or
Page 5 of 9
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136, appoint a guardian ad litem, or may issue any other appropriate

137 order to protect the physical or mental health or safety or

138 property of the ward. A copy of all such orders or injunctions

139! shall be transmitted by the court or under its direction to all

140| parties at the time of entry of the order or injunction.

141 (c) Following a hearing on the order to show cause, the

142| court may impose sanctions on the guardian or his or her

143| attorney or other respondent or take any other action authorized

144| by law, including entering a judgment of contempt, ordering an

145 accéunting, freezing assets, referring the case to local law

146| enforcement agencies or the state attorney, filing an abuse,

147| neglect, or exploitation complaint with the Department of

148| Children and Family Services, or initiating proceedings to

149| remove the guardian.

150 (5) Unless otherwise prohibited by law, a monitor may be

151| allowed a reasonable fee as determined by the court and paid

152| from the property of the ward. No full-time state, county, or

153| municipal employee or officer shall be paid a fee for such

154| investigation and report. If the court finds the motion for a

155 court monitor to have been filed in bad faith, the costs of the

156| proceeding, including attorney's fees, may be assessed against

157 the movant.

158 Section 4. Paragraphs (b) and (f) of subsectioh (6) of
159| section 744.331, Florida Statutes, are amended to read:

160 744.331 Procedures to determine incapacity.--

161 (6) ORDER DETERMINING INCAPACITY.——If, after making

162| findings of fact on the basis of clear and convincing evidence,

163| the court finds that a person is incapacitated with respect to
Page 6 of 9
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164| the exercise of a particular right, or all rights, the court
165| shall enter a written order determining such incapacity. A
166| person i1s determined to be incapacitated only with respect to
167| those rights specified in the order.

168 (b) When an order determines that a person is incapable of

169| exercising delegable rights, the court must consider and find

170| whether there is an alternative to guardianship that will

171| sufficiently address the problems of the incapacitated person. A

172| guardian must be appointed to exercise the incapacitated

173| person's delegable rights unless the court finds there is an

174 alternative. A guardian may not be appointed if the court finds

175! there is an alternative to guardianship which will sufficiently
176| address the problems of the incapacitated person Ir—any eorder
177 declaring-a-persen incapacitated theecourt—mustfind that

178 atternatives—toguardianship—were congideredand-thatno

179 atternativeto—guardianshipwill suffieiently address—the

180| problems—eof theward.

181 (f) Upon the filing of a verified statement by an

182| interested person stating:

183 1. That he or she has a good faith belief that the alleged

184| incapacitated person's trust, trust amendment, or durable power

185| of attorney is invalid; and

186 | - 2. A reasonable factual basis for that belief,

187

188 the trust, trust amendment, or durable power of attormney shall

189| not be deemed to be an alternative to the appointment of a

190| guardian. The appointment of a guardian does not limit the

191| court's power to determine that certain authority granted by a
Page 7 of 9
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192| durable power of attorney is to remain exercisable by the

193| attorney in fact When an eorder is entered which determines that
194
195

196 Section 5. Subsection (11) of section 744.441, Florida
197| Statutes, is amended to read:

198 744 .441 Powers of guardian upon court approval.--After
199| obtaining approval of the court pursuant to a petition for
200| authorization to act, a plenary guardian of the property, or a
201| limited guardian of the property within the powers granted by
202| the order appointing‘the guardian or an approved annual or
203| amended guardianship report, may:

204 (11) Prosecute or defend claims or proceedings in any
205| Jurisdiction for the protection of the estate and of the

206| guardian in the performance of his or her duties. Before

207 authorizing a guardian to bring an action described in s.

208| 737.2065, the court shall first find that the action appears to

209| be in the ward's best interests during the ward's probable

210| lifetime. If the court denies a request that a guardian be

211| authorized to bring an action described in s. 737.2065, the

212| court shall review the continued need for a guardian and the

213| extent of the need for delegation of the ward's rights.

214 Section 6. Section 744.462, Florida Statutes, 1s created
215 to read:

216 744.462 Determination regarding alternatives to

217| guardianship.--Any judicial determination concerning the

218| wvalidity of the ward's durable power of attorney, trust, or

219| trust amendment shall be promptly reported in the guardianship
Page 8 of 9
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220| proceeding by the guardian of the property. If the instrument
221! has been judicially determined to be valid or 1f, after the
222 appointment of a guardian, a petition is filed alleging that
223| there is an alternative to guardianship which will sufficiently
224 address the problems of the ward, the court shall review the
225| continued need for a guardian and the extent of the need for
226| delegation of the ward's rights.
227 Section 7. This act shall take effect upon becoming a law.
Page 9 of 9
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 193 Public Records Exemptions
SPONSOR(S): Bogdanoff
TIED BILLS: HB 191 IDEN./SIM. BILLS: SB 358
REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Civil Justice Committee ' 6Y,0N Shaddock Bond
2) Governmental Operations Committee 6Y,0N Williamson Williamson

3) Justice Council

4)

5)

SUMMARY ANALYSIS

A court monitor is a person appointed by a court in a guardianship case to oversee a guardian. A court
monitor may be appointed without notice to the guardian in cases where the court does not want the guardian
to be warned of the oversight. Reports filed with the court by a court monitor may contain confidential medical
and financial information regarding the ward.

This bill provides that certain court orders appointing a court monitor and discharging a court monitor, and
certain reports filed by an appointed court monitor, are confidential and exempt from public disclosure.

This bill does not appear to have a fiscal impact on state or local government.

The bill requires a two-thirds vote of the members present and voting for passage.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

. SUBSTANTIVE ANALYSIS

A. HOUSE PRINCIPLES ANALYSIS:

Provide limited government — The bill decreases access to public records.

EFFECT OF PROPOSED CHANGES:
Current Law

Section 744.107, F.S., allows the court to appoint a monitor “upon inquiry from any interested person”
or upon its own motlon The monitor has authority to “investigate, seek information, examlne
documents, or interview the ward,” and to present a report of such findings to the court." A famlly
member or any other person with an interest in the proceedings may not serve as a monitor.? A
monitor may be paid a reasonable fee from the property of the ward, but no state, county, or municipal
employee shall be paid a fee for serving as a monitor.® The orders appointing court monitors and the
reports of court monitors are not currently exempt from public disclosure.

HB 191

A court monitor is responsible for providing a court with information regarding how well a ward is
functioning under the care of a guardian. HB 191 gives a court the authority to take any action
necessary to protect a ward depending upon the information presented to the court by a monitor. The
bilt also gives authority to a court to appoint an emergency court monitor if the ward appears to be in
imminent danger of physical or mental harm; the safety of the ward could be seriously impaired; or the
ward’s property is in danger of being wasted, misappropriated, or lost unless immediate action is taken.
The bill specifies the powers, compensation, and length of service of an emergency court monitor.

HB 193

This bill makes the order of any court appointing a monitor pursuant to s. 744.107, F.S., and the
required reports submitted by such monitors relating to the medical condition, financial affairs, or
mental health of the ward, confidential and exempt from the requirements of s. 119.07(1), F.S., and s.
24(a), Art. | of the Florida Constitution.* While these reports and orders are confidential®, they may be
subject to inspection as determined by the court or upon a showing of good cause.

In addition, this bill makes the order of any court appointing a monitor on an emergency basis, pursuant
to proposed s. 744.1075, F.S. the reports submitted by such monitors relating to the medical condition,
financial affairs, or mental health of the ward, and subsequent court orders finding no probable cause
or orders to show cause, confidential and exempt from s. 119.07(1) F.S. and s. 24(a), Art. | of the

! Section 744.107, F.S.

2.
®ld.

* There is a difference between information and records that the Legislature has designated exempt from public disclosure
and those the Legislature has deemed confidential and exempt. Information and records classified exempt from public
disclosure are permitted to be disclosed under certain circumstances. See City of Riviera Beach v. Barfield, 642 So. 2d
1135 (Fla. 4th DCA 1994); Williams v. City of Minneola, 575 So. 2d 687 (Fla. 5th DCA 1991). If the Legislature designates
certain information and records confidential and exempt from public disclosure, such information and records may not be
released by the records custodian to anyone other than the persons or entities specifically designated in the statutory
exemptlon See Attorney General Opinion 85-62, August 1, 1985.

5 Section 744.1076(1)(a)-(b), F.S.
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Florida Constitution. These orders and reports, however, may be subject to inspection as determined
by the court or upon a showing of good cause.®

Additionally, a court determination that no probable cause exists, pursuant to s. 744.107, F.S. or s.
744.1075, F.S. are confidential and exempt from s. 119.07(1) F.S. and s. 24(a), Art. | of the Florida
Constitution. However, like the other sections these documents may be subject to inspection as
determined by the court or upon a showing of good cause.’

C. SECTION DIRECTORY:
Section 1. Creates s. 744.1076, F.S., creating a public records exemption for the order of any court
appointing a court monitor, and any order appointing a court monitor on an emergency basis.
Section 2. Provides a statement of public necessity.
Section 3. Provides a contingent effective date.

iI. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None.

2. Expenditures:
None.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:

The public records law in general creates a significant, although unquantifiable, increase in government
spending. Government employees must locate requested documents and information, and must
examine every requested document or piece of information to determine if a public records exemption
prohibits release of the document or information. Passage of any new public records exemption will
result in a minimal negative non-recurring fiscal impact, because governments will be required to
communicate the new exemption to employees responsible for complying with public records requests.
Every public records exemption also represents an unknown negative recurring expense to
governments, as each exemption slightly increases the number and complexity of the training and
management materials required to be maintained by governments, further complicates the process of
complying with public records requests, and increases the chances that a government will be involved
in litigation. There is no known reliable method for determining the marginal fiscal impact attributable to
a single public records exemption.

8 Section 744.1076(2)(b), F.S.

7 Section 744.1076(3), F.S.
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lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not require counties or municipalities to spend funds or to take an action requiring the
expenditure of funds. This bill does not reduce the percentage of a state tax shared with counties or
municipalities. This bill does not reduce the authority that counties and municipalities have to raise
revenue.

2. Other:

Article |, s. 24(c), of the Florida Constitution requires a two-thirds vote of the members present and
voting for final passage of a newly created public records or public meetings exemption.

Public Records Law

Article |, s. 24(a), of the Florida Constitution sets forth the state’s public policy regarding access to
government records. The section guarantees every person a right to inspect or copy any public
record of the legislative, executive, and judicial branches of the government.

In general, “all court records are presumed open.” Subject to the rulemaking power of the Florida
Supreme Court, as provided by art. V, s. 2, of the Florida Constitution, the public shall have access
to all records of the judicial branch of government and its agencies, except as otherwise provided.®
Various court records are presently deemed confidential by court rule, by Florida Statutes, and by
prior case law of the state.'

The Legislature may provide for the exemption of records from the requirements of Art. |, s. 24, by
passage of a general law. The general law must state with specificity the public necessity justifying
the exemption and must be no broader than necessary to accomplish its purpose.

Public policy regarding access to government records is also addressed in s. 119.07(1), F.S., which
guarantees every person a right to inspect, examine, and copy any state, county, or municipal
record. Furthermore, the Open Government Sunset Review Act of 1995, s. 119.15, F.S., provides
that a public records exemption may be created or maintained only if it serves an identifiable public
purpose and may be no broader than is necessary to meet one of the following public purposes: 1)
allowing the state or its political subdivisions to effectively and efficiently administer a governmental
program, which administration would be significantly impaired without the exemption; 2) protecting
sensitive personal information that, if released, would be defamatory or would jeopardize an
individual's safety, although only the individual’s identity may be exempted under this provision; or 3)
protecting trade or business secrets.

B. RULE-MAKING AUTHORITY:
This bill does not grant rule-making authority to any administrative agency.

8 Tlmes Publishing Co. v. Ake, 660 So. 2d 255, 257 (Fla. 1995).
® In re Amendments to Rule of Judicial Administration 2.051—Public Access to Judicial Records, 651 So. 2d 1185, 1188

$Fla 1995).
% /d, at 1189; Rule of Judicial Administration 2.051(c)(9).
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C. DRAFTING ISSUES OR OTHER COMMENTS:
None. '

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
None.
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HB 193 2006
1 A bill to be entitled
2 An act relating to public records exemptions; creating s.
3 744 .1076, F.S.; creating exemptions from public records
4 requirements for certain court records relating to
5 appointment of certain court monitors, reports of such
6 monitors, and determinations and orders of a court
7 relating to findings of no probable cause; providing for
8 future legislative review and repeal; providing findings
9 of public necessity; providing a contingent effective
10 date.
11

12| Be It Enacted by the Legislature of the State of Florida:
13 |
14 Section 1. Section 744.1076, Florida Statutes, is’created
15| to read:

16 744 .1076 Court orders appointing court monitors and

17| emergency court monitors; reports of court monitors; findings of

18| no probable cause; public records exemptions. --

19 (1) (a) The order of any court appointing a court monitor

20| pursuant to s. 744.107 is confidential and exempt from s.

21| 119.07(1) and s. 24(a), Art. I of the State Constitution.

22 (b) The reports of an appointed court monitor relating to

23 the medical cohdition, financial affairs, or mental health of

24| the ward that are required pursuant to s. 744.107 are

25| confidential and exempt from s. 119.07(1) and g. 24(a), Art. I

26| of the State Consgtitution. Such reports may be subject to

27| inspection as determined by the court or upon a showing of good

28 cause.
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29 (c) The public records exemptions provided in thisg

30| subsection expire if a court makes a finding of probable cause,

31| except that information otherwise made confidential or exempt

32| shall retain its confidential or exempt status.

33 (2) {a) The order of any court appointing a court monitor

34| on an emergency basis pursuant to s. 744.1075 is exempt from s.

35 119.07(1) and s. 24(a), Art. I of the State Constitution.

36 {b) The reports of a court monitor appointed on an

37| emergency bagis relating to the medical condition, financial

38 affairs, or mental health of the ward that are required pursuant

39| to s. 744.1075 are confidential and exempt from s. 119.07(1) and

40 s. 24(a), Art. I of the State Constitution. Such reports may be

41| subject to inspection as determined by the court or upon a

42| sghowing of good cause.

43 (c) The public records exemptions provided in this

44| subsection expire if a court makes a finding of probable cause,

45| except that information otherwise made confidential or exempt

46| shall retain its confidential or exempt status.

47 {(3) Court determinations relating to a finding of no

48| probable cause and court orders finding no probable cause

49| pursuant to s. 744.107 or s. 744.1075 are confidential and

50 exempt from s. 119.07(1l) and s. 24(a), Art. I of the State

51| Constitution; however, such determinations and findings may be

52 subject to inspection as determined by the court or upon a

53 showing of good cause.

54 (4) This section ig subject to the Open Government Sunset

55 Review Act of 1995 in accordance with s. 119.15 and shall stand

Page 20f §
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56| repealed on October 2, 2011, unless reviewed and saved from

57| repeal through reenactment by the Legislature.

58 Section 2. (1) The Legislature finds that it is a public

59| necessity that the order of any court appointing a court monitor

60| pursuant to s. 744.107, Florida Statutes, or appointing a court

61| monitor on an emergency bagis pursuant to s. 744.1075, Florida

62| Statutes, be made exempt from public records requirements. The

63| Legislature finds that the release of the exempt order would

64| produce undue harm to the ward. In many instancesg, a court

65| monitor is appointed to investigate allegations that may rise to

66| the level of physical neglect or abuse or financial

67| exploitation. When such allegationsg are involved, if the order

68| of appointment is public, the target of the investigation may be

69| made aware of the investigation before the investigation ig even

70| underway, raising the risk of concealment of evidence,

71| intimidation of witnesses, or retaliation against the reporter.

72| The Legislature finds that public disclosure of the exempt order

73| would hinder the ability of the monitor to conduct an accurate

74| investigation if evidence has been concealed and witnesses have

75 been intimidated.

76 (2) The Legislature finds that it is a public necegsity

77| that the reports of a court monitor or a court monitor appointed

78| on an emergency basis, relating to the medical condition,

79 financial affairs, or mental health of the ward, be made

80| confidential and exempt from public records requirements. The

81| Legislature finds that the release of the confidential and

82| exempt reports would produce undue harm to the ward. Release of

83| the confidential and exempt reports could hinder the ability of
Page 30of 5
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84| the monitor to conduct an investigation and interview parties

85| because many parties involved in such an investigation would be

86| reluctant to speak to a court monitor knowing that the

87| information provided would be public. Protecting reports

88 relating to the medical condition, financial affairs, or mental

89| health of a ward would provide an environment in which to

90| discuss information in a free and open way and would allow the

91| court monitor to develop the information needed for reporting

92 purposesg. Furthermore, information contained in the reports

93 relating to the medical condition, financial affairs, or mental

94 health of a ward contains sensitive, personal information that,

95 if released, could cause harm or embarrassment to the ward or

96| his or her family.

97 (3) The Legislature finds that it is a public necessity

98| that court determinations relating to a finding of no probable

99| cause and court orders finding no probable cause be made

100 confidential and exempt from public records reguirements.

101| Unfounded allegations against a guardian are sometimes made by

102 individuals for unscrupulous reagons. Release of unfounded

103| allegations could be damaging to the reputation of a guardian

104 and could cause undue embarrassment as well as invade the

105| guardian's privacy. If such information were released, it could

106| have a negative impact on the guardian and the ward of that

107| guardian. The guardian program relies heavily on volunteers and,

108 as such, volunteers could be reticent to serve as the guardian

109 of a ward. Theé release of such information could cause undue

110| harm to a guardian who is the subiject of an allegation for which

111| no probable cause has been found.
Page 4of §
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112 {4) The public's ability to scrutinize and monitor the

113| actions of the court is not diminished by nondisclosure of the

114| exempt court order and the confidential and exempt reports

115| because the exemptions expire if the court has made a finding of

116| probable cause. In addition, such information could also be made

117| public upon a showing of good cause.

118 Section 3. This act shall take effect on the same date
119| that House Bill 191 or substantially similar legislation takes
120| effect, if such Iegislation is adopted in the same legislative

121 gsession or an extension thereof and becomes law.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 221 CS Paternity
SPONSOR(S): Richardson; Kendrick
TIED BILLS: None. IDEN./SIM. BILLS: SB 438

REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Civil Justice Committee 6Y,0N Shaddock Bond
2) Future of Florida's Families Committee 7Y,0N,w/CS Preston Collins
3) Justice Council
4)
5)

SUMMARY ANALYSIS

Paternity is the state or condition of being a father to a child. A child born during a valid marriage is presumed
to be the legitimate and legal child of the husband and wife, whereas paternity must be established for children
born out of wedlock. Current law does not provide a means for challenging a judgment of paternity, but a
general court rule applicable to all civil actions effectively prohibits a father from challenging a paternity

determination later than one year after entry of the judgment.

This bill provides that a father may challenge a paternity judgment at any time until the child's 18th birthday,
provided that DNA testing shows he is not the biological father and other specified conditions are met. If the

father prevails, his future child support obligations will terminate.

This bill may have an unknown but negative recurring fiscal impact on state government revenues. This bill

does not appear to have a fiscal impact on local governments.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Promote personal responsibility -- This bill may allow a father to, years after the entry of a paternity
judgment, set the judgment aside and stop paying child support. This may result in mothers and their
children losing court ordered support, and force them into seeking public assistance until the actual
father can be found (if he can be).

Empower families -- This bill allows a man required to pay child support as the father of a child to
petition to set aside the determination of paternity upon meeting certain conditions. This may have the
effect of affecting relationships between family members and may decrease family stability.

B. EFFECT OF PROPOSED CHANGES:
Establishment of Paternity

A Chl|d born during a valid marriage is presumed to be the legitimate and legal child of the husband and
wife.! Paternity is defined as "the state or condition of being a father."? In order to establish paternity
for children born out of wedlock, s. 742.10, F.S., sets forth the criteria. A determination of patemity
must be established by clear and convincing evidence.3 In any proceeding to establish paternity, the
court may on its own motion require the child, the mother, and the alleged father to submit to scientific
tests generally relied upon for establishing paternity.* A woman who is pregnant or who has a child, any
man who has reason to believe he is the father of a child, or any child may bring a proceeding to
determine the paternity of the child when the paternity has not otherwise been established.®

A male can acknowledge paternity by a notarized voluntary acknowledgement or a voluntary
acknowledgement signed under penalty of perjury in the presence of two witnesses. These
acknowledgements create a rebuttable presumption of paternity, subject to the right of rescission within
60 days of the date of signing the acknowledgement.® After the expiration of the 60-day period, the
signed voluntary acknowledgement of paternity constitutes an establishment of paternity and is only
subject to challenge in court on the basis of fraud, duress, or material mistake of fact.” However, the
challenger to the determination of paternity is still responsible for his legal responsibilities, including
child support, during the pendency of the challenge, except upon a finding of good cause by the court.®

Currently, there is no statute authorizing a male who has been determined to be the father of a child to
challenge that determination and be discharged from making child support payments. In order for a
man determined to be the father of a child to be relieved of his child support obligation, he must bring
an action pursuant to Florida Rules of Civil Procedure 12.540° and 1.540. Rule 1.540(b), entitled
“Mistakes; Inadvertence; Excusable Neglect; Newly Discovered Evidence; Fraud; etc.,” states in
pertinent part that a party may file a motion for relief:

' Section 382.013(2)(a), F.S.; Dep't of Revenue v. Cummings, 871 So. 2d 1055, 1059 (Fla. 2d DCA 2004) (citations
omltted)

Black's Law Dictionary, 1163 (rev. 8th ed. 2004)

Sectlon 742.031, F.S.; T.J. v. Dep’t of Children & Families, 860 So. 2d 517, 518 (Fla. 4th DCA 2003).

Sectlon 742.12(1), F. S.

Sectlon 742.011,F.S.

Sectlon 742.10(1), F.S.

Sectlon 742.10(4), F.S.

8 Id.
® Rule 12.540 provides that Rule 1.540 “shall govern general provisions concerning relief from judgment, decrees, or
orders, except that there shall be no time limit for motions based on fraudulent financial affidavits in marital or paternity
cases.”
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from a final judgment, decree, order, or proceeding for the following reasons: (1)
mistake, inadvertence, surprise, or excusable neglect; (2) newly discovered
evidence which by due diligence could not have been discovered in time to move
for a new trial or rehearing; (3) fraud (whether heretofore denominated intrinsic or
extrinsic), misrepresentation, or other misconduct of an adverse party . . . The
motion shall be filed within a reasonable time, and for reasons (1), (2), and (3)
not more than 1 year after the judgment, decree, order, or proceeding was
entered or taken. A motion under this subdivision does not affect the finality of a
judgment or decree or suspend its operation. This rule does not limit the power of
a court to entertain an independent action to relieve a party from a judgment,
decree, order, or proceeding or to set aside a judgment or decree for fraud upon
the court. Jemphasis in italics not in original]

Once paternity has been adjudicated, unless there is a showing of fraud upon the court, "a paternity
order is res judicata on the issue of paternity, and relitigation of the paternity issues is unauthorized in
connection with any subsequently-filed motion for contempt for failure to pay court-ordered child
support."'® A final judgment of dissolution of marriage that establishes a child support obligation for a
former husband is a final determination of paternity, and any subsequent paternity challenge must be
brought pursuant to rule 1.540."

In other words, the key section of the above rule under which a petitioner may seek relief from an order
of paternity is Rule 1.540(b)(3) (the fraud provision). A petition would be required to demonstrate fraud,
either extrinsic or intrinsic, within the one year time limitation imposed by the rule.

Extrinsic fraud "occurs where a defendant has somehow been prevented from participating in a
cause.”? * One may seek relief from extrinsic fraud by filing an independent action in equity attacking
the final judgment.” Nevertheless, due to the constraints of the definition, extrinsic fraud generally is
not available as an avenue for relief for a petitioner seeking relief from an adverse paternity finding.

Intrinsic fraud, on the other hand, is fraudulent conduct that arises within a proceeding and pertains to
the issues in the case that have been tried or could have been tried.”® The Florida Supreme Court has
expressly found, consistent with the general rule, "that false testimony given in a proceeding is intrinsic
fraud.""® Florida Rule of Civil Procedure 1.540(b) authorizes an action for relief from a final judgment
which was obtained through intrinsic fraud, among other grounds, but within a one-year time
limitation."” Failure to act within that one year will preclude the court from hearing any additional
evidence concerning paternity and will act as a procedural bar to a petitioner's relief.

In a non-marital paternity dispute, the Second District Court of Appeal has determined that a man who
was informed by the mother that he was the father of her child, and who was named as the biological
father in a final judgment of paternity, could not have the judgment of paternity vacated six years later

'% Dep’t of Revenue v. Clark, 866 So. 2d 129 (Fla. 4th DCA 2004)(quoting Dep't of Revenue v. Gouldbourne, 648 So. 2d
856 (Fla. 4th DCA 1995)).

"' D.F. v. Dep't of Revenue, 823 So. 2d 97, 100 (Fla. 2002).

'2 DeClaire v. Yohanon, 453 So. 2d 375, 377 (Fla. 1984).

'* The Florida Supreme Court, in DeClaire, pointed to the United States Supreme Court's definition of extrinsic fraud as
authoritative. Declaire, 453 So.2d at 377. That definition, from United States v. Throckmorton, 98 U.S. 61, 65-66 (1878),
provides: Where the unsuccessful party has been prevented from exhibiting fully his case, by fraud or deception practiced
on him by his opponent, as by keeping him away from court, a false promise of a compromise; or where the defendant
never had knowledge of the suit, being kept in ignorance by the acts of the plaintiff; or where an attorney fraudulently or
without authority assumes to represent a party and connives at his defeat; or where the attorney regularly employed
corruptly sells out his client's interest to the other side--these, and similar cases which show that there has never been a
real contest in the trial or hearing of the case, are reasons for which a new suit may be sustained to set aside and annui
the former judgment or decree, and open the case for a new and a fair hearing. (Citations omitted.)

' DeClaire, 453 So. 2d at 378.

12 DeClaire, 453 So. 2d at 379.

1
Id. :
'7 DeClaire, 453 So. 2d at 377.
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absent a showin% that the mother had committed a fraud on the court at the time of the original
paternity action.”™ Any subsequent blood testing of the alleged father, mother, and child would not
change the alleged father's monetary obligations to the child in the absence of proof of fraud on the
court.” The fact that, six years later, the mother submitted an affidavit expressing her belief that the
man ggying child support was not the biological father, did not constitute evidence of fraud on the
court.

Furthermore, the Fifth District Court of Appeal on December 2, 2005, held that a trial court erred in
setting aside a judgment of paternity to which father stipulated in 1991, and in reducing child supgort
arrearages to zero, on ground that DNA test results showed zero percent probability of paternity.*’ The
judgment could not be vacated under Rule 1.540(b)(3), since the motion was not timely filed within one
year.?? Additionally, the motion was premised on intrinsic fraud, it concerned allegations of perjury or
misrepresentation, and the court could not properly vacate judgment under Rule 1.540(b)(5), which
provides that court may relieve party from final judgment if it is no longer equitable that the judgment
should have prospective application. Equity "is not available to deprive a child of parental support
based on facts that could have been determined prior to entry of the stipulated judgment of paternity.
Therefore, the "judgment [was] entitled to res judicata effect."**

w23

Finally, in an opinion released on November 30, 2005, the Fourth District Court of Appeal, was
confronted with a situation in which a male and female were married when a child was born.?> The
female represented to the male that he was the biological father of the child. Three years later the
couple was divorced and the male was obligated to pay child support. After the child's fifth birthday the
former husband filed an action maintaining that he was not the child's biological father and DNA testing
excluded him as such.?® The former husband's petition was dismissed by the trial court and that
decision was affirmed by the appellate court. The court grappled with what it termed a "fundamental
choice" in a case such as the one before them "between the interests of the legal father on the one
hand and the child on the other."”’ The main issue, according to the court, "affecting the child in a
disestablishment suit is the psychological devastation that the child will undoubtedly experience from
losing the only father he or she has ever known."® On the other hand, the former husband "may feel
victimized,"® however, an adult is best able to "absorb the pain of betrayal rather than inflict additional
betrayal on the involved children."® The court concluded, "the issue of paternity misrepresentation in
marital dissolution proceedings is a matter of intrinsic fraud. It is not extrinsic fraud, or a fraud upon the
court, that can form the basis for relief from judgment more than a year later. Any relevant policy
considerations that would compel a different result are best addressed by the legislature."’

Effect of Biil
This bill provides an avenue for a male, in any action where he has been required to pay child support

as the father of a child, to file a petition to set aside a determination of paternity. The petition to set
aside may be filed at any time, up to the child's eighteenth (18™) birthday.

:g State, Dep'’t of Revenue v. Pough, 723 So. 2d 303, 306 (Fla. 2d DCA 1998).

Id,
2 1.

%' Dep't of Revenue v. Boswell, 915 So. 2d 717 (Fla. 5th DCA 2005).
2 Boswell, 915 So. 2d at 723.
"‘j Boswell, 915 So. 2d at 723.

% 1d

% parker v. Parker, 2005 WL 3179971 (Fla. 4th DCA Nov. 30, 2005).

% 1,

2 parker, 2005 WL 3179971, *5.

2 parker, 2005 WL 3179971, *6.
% parker, 2005 WL 3179971, *6 (citation omitted).

¥ Parker, 2005 WL 3179971, *6.
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STORAGE NAME:

DATE:

A petition to set aside a determination of paternity must be filed in the circuit court and served on the
mother or other legal guardian or custodian. If the support order was established administratively, the
petition must also be served on the Department of Revenue. The petition must include: '

An affidavit from the petitioner affirming that newly discovered evidence relating to the paternity
of a child has come to his knowledge since the entry of judgment;

The results of scientific testing, generally accepted within the scientific community for showing a
probability of paternity, administered within 90 days prior to the filing of such a petition,
indicating that the male ordered to pay child support cannot be the father of the child for whom
he is required to pay support or an affidavit from the petitioner stating he did not have access to
the child to have the testing done; and

An affidavit executed by the petitioner stating that he is current on all child support payments for
the child whose paternity is in question or that he is substantially in compliance, with any
delinquency being the result of an inability to pay.

The trial court must grant relief on a petition that complies with the above requirements if the court finds
that all of the following have been met:

Newly discovered evidence has come to the petitioner’'s knowledge since the initial paternity
determination;

The genetic test was properly conducted;

The male is current on all child support payments for the child, or any delinquency in payments
is the result of an inability to pay;

The male ordered to pay child support has not adopted the child;

The child was not conceived by artificial insemination while the child’s mother and the male who
is ordered to pay child support were married; and

The male ordered to pay child support did not prevent the biological father of the child from
asserting parental rights over the child.

The court shall not set aside the paternity determination or child support order if the male engaged in
the following conduct after learning that he is not the biological father of the child:

Married the child’s mother and voluntarily assumed a parental obligation and duty to pay
support;

Acknowledged paternity of the child in a sworn statement;
Consented to be named as the child’s biological father on the child’s birth certificate;

Voluntarily promised in writing to support the child and was required to support the child
based on that promise;

Received and disregarded a written notice from any state agency or court instructing him to
submit to genetic testing; or

Signed a voluntary acknowledgement of paternity pursuant to section 742.10(4), Florida
Statutes.
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If the petitioner fails to make the showing required by this section, the court must deny the petition.

If the trial court grants relief, it must be limited to the issues of prospective child support payments and
termination of parental rights, custody, and visitation rights. This section does not create a cause of
action for the recovery of previously paid child support.

While the petition is pending, the duty to pay child support and other legal obligations for the child
remain in effect and may not be suspended unless good cause is shown. The court may order child
support payments to be held in the court registry until the final determination of paternity has been
made.

If the genetic testing results are provided solely by the male ordered to pay child support, the court
may, on its own motion, and must, on the motion of any party, order the child and the male to submit to
genetic tests. This genetic testing must occur within 30 days of an order by the trial court.

Shouid the child’s mother or the male ordered to pay child support willfully refuse to submit to genetic
testing, or if either party, as custodian of the child, willfully fails to submit the child for testing, the court
must issue an order granting relief on the petition against the party failing to submit to genetic testing.
If a party shows good cause for failing to submit to genetic testing, the failure will not be considered
willful.

The party requesting genetic testing must pay any fees charged for the tests. If the child’s custodian
receives services from an administrative agency providing enforcement of child support orders, the
agency must pay the costs of genetic testing if it requests the test, and the agency may seek
reimbursement for the fees from the person against whom the court assesses the costs of the action.

The bill provides a process for issuing a new birth certificate if relief is granted on a filed petition.
Granting a petition does not affect the legitimacy of a child born during a lawful marriage.

If relief is not granted on a petition filed in accordance with this section, the court must assess costs
and attorney’s fees against the petitioner.

C. SECTION DIRECTORY:

Section 1. Creates an unnumbered section establishing grounds by which a man required to pay child
support as the father of a child may petition to set aside a determination of paternity. The bill may fit
within Chapter 742, Determination of Parentage, Chapter 39, Proceedings Relating to Children, or
another provision of Florida Statutes.

Section 2. Provides an effective date of July 1, 2006.
ll. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
Unknown, but it appears that this bill may have a negative recurring fiscal impact on state revenues.
See Fiscal Comments. '

2. Expenditures:

Unknown, but it appears that this bill may have some impact on state government. See Fiscal
Comments.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:
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1. Revenues:
None.

2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

This bill may relieve a financial burden on men ordered to pay child support for children who are not
their biological children. Additionally, this bill authorizes setting aside of paternity determinations and
stopping prospective child support payments and the cessation of these payments will undoubtedly
impact the child(ren) and the mothers. Finally, a child who is legally considered to be the "child" of a
male is entitled to inheritance rights that would also be eliminated should a paternity judgment be set
aside.

D. FISCAL COMMENTS:

This bill may have a fiscal impact on the Department of Revenue, as the department would no longer
be able to seek reimbursement for services provided to the mother from the male formerly determined
to be the father. This bill may have a fiscal impact on the Department of Revenue, as the department
would expend resources to locate the "new" father if there is a judicial determination on a petition to set
aside a paternity that the original male who was required to pay child support payments is not the
"father" of the child(ren). Also, loss of child support payments to a mother and her child{ren) may result
in that family having to receive public assistance. .

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:
Separation of Powers

This bill might raise a separation of powers issue, because it allows for a petition to set aside a
determination of paternity to be brought “at any time,” although the procedural rules established by
the Supreme Court restrict challenges to final orders and judgments to one year from entry of the
judgment or order, except in cases of fraud upon the court. This bill could raise a constitutional
concern if it were considered a procedural rather than a substantive law, although it can be argued
that this bill constitutes substantive law.%

With respect to the separation of powers issue, several Supreme Court justices and appellate court
judges have urged the Legislature to address paternity issues, although the courts’ concern seems
to focus on the paternity of children whose mothers are married to men who are not the biological
fathers of their children.®

% Altenbernd, Quasi-Marital Children, 26 Fla. St. U. L. Rev. at 260-61 (noting that in a due process challenge, the
Supreme Court has upheld a statute’s conclusive presumption of fatherhood as a substantive rule of law supported by
social policy concerns) (citing Michael H. v. Gerald D., 491 U.S. 110 (1989)).

% Anderson v. Anderson, 845 So. 2d 870, 872-874 (2003)(Pariente, J., dissenting); D.F., 823 So. 2d at 101-03 (Pariente,
J., concurring); Fla. Dep’t of Revenue v. M.L.S., 756 So. 2d 125, 127-33 (Altenbernd, J., dissenting); Lefler, 722 So. 2d at
942-44 (Klein, J., specially concurring).
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In Anderson, the Florida Supreme Court noted that “this is another case requiring the Court to define
the law regarding a child support obligation of a husband who is not the biological father of the
child.”* The supreme court upheld the trial court's determination that the father had not proven “by a
preponderance of the evidence that he had been defrauded into believing that the minor child was
his.”®® Justice Pariente dissented, stating that:

Cathy Anderson’s unequivocal, affirmative response to Michael Anderson that
the child was his constituted a misrepresentation under Florida Rule of Civil
Procedure 1.540(b)(3) . . . . In light of this affirmative misrepresentation, it was
error to refuse to set aside the final judgment of dissolution in this case based on
his timely filed postjudgment motion.

. . . a father should be able to rely on the unequivocal, affirmative representations
of his wife that he is the father of her child, and should not be obligated to
request DNA testing during the divorce action to disprove this presumed fact.®

In D.F., where the supreme court held that a final judgment of dissolution of marriage establishing a
child support obligation for a former husband is a final determination of paternity, subject to
challenge only through rule 1.540, Justice Pariente concurred, stating:

| write separately to urge the Legislature to address the difficult issues raised in
cases such as this one. Cases involving the rights and responsibilities of
biological and non-biological parents are no doubt fraught with difficult social
issues that translate into complicated legal issues. The legal problems that arise
are not limited to the area of child support, but also may arise in the area of
probate, wrongful death, adoption, and actions to terminate parental rights.>”

Finally, as mentioned above the Fourth District Court of Appeal, in Parker, stated, "the issue of
paternity misrepresentation in marital dissolution proceedings is a matter of intrinsic fraud. It is not
extrinsic fraud, or a fraud upon the court, that can form the basis for relief from judgment more than a
year later. Any relevant policy considerations that would compel a different result are best addressed
by the legislature."*®

Due Process

The bill may infringe upon the child’s due process rights by failing to provide the child with
representation in a process which will significantly affect the child’s legal rights and may leave him or
her without a father and without financial support. A child has a constitutional due process right to retain
his or her legitimacy if doing so is in the child’s best interest.* The child has a strong interest in
maintaining legitimacy and stability,*® and the legal recognition of a biological father other than the legal
father will affect the heretofore legal father’s rights to the care, custody, and control of the child.*’
Because the law does not recognize “dual fathership,”? the entry of a judgment of paternity and,

3% Anderson, 845 So. 2d at 870.

% 1d. at 871.

% 1d, at 872-73.

% D.F., 823 So. 2d at 101.

% Parker, 2005 WL 3179971, *6.

% Dep't of Health & Rehab. Servs. v. Privette, 716 So. 2d 305, 307 (Fla. 1993).

“ R H.B. v. J.B.W., 826 So. 2d 346, 350 n.5 (Fla. 2d DCA 2002) (citation omitted).
*! Dep’t of Revenue v. Cummings, 871 So. 2d 1055, 1060 (Fla. 2d DCA 2004).

“ G.F.C. v. S.G., 686 So. 2d 1382, 1386 (Fla. 5th DCA 1997).
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presumably, the entry of an order rescinding a determination of paternity, affects the legal rights of both
the father and the child.*®

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

There is no provision in the bill for considering the best interests of the child, nor is there any
requirement that the court consider appointing a guardian ad litem for the child.

Lines 99-101 use the term "disregarded" without providing a specific definition for the term or
incorporating a timeframe which could be utilized to assist in defining the term.

Line 42 uses the term "cannot," in reference to results of paternity testing, yet it would appear that
DNA testing is measured in terms of probability rather than such finite terms.

Lines 137-139 state that “Nothing shall prevent the child from reestablishing paternity under s. 742.10,
Florida Statutes.” Children do not establish paternity; alleged fathers establish paternity for a child.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

On February 22, 2006, the Future of Florida's Families Committee adopted a strike-all amendment to
the bill. The amendment:

o Reflects the fact that some child support obligations are established administratively and
requires that the Department of Revenue be noticed when petitions are filed in those cases;

¢ Relaxes the standard requiring the petitioner to be current in his child support to allow for
substantial compliance with any delinquency being the result of the inability to pay;
Removes the requirement that the mother of a child undergo genetic testing;
Provides a process for issuing a new birth certificate if relief is granted under a petition;
Provides that granting relief under a petition does not affect the legitimacy of a chiid born during
a lawful marriage; and

¢ Provides that nothing precludes an individual from seeking relief from a final judgment, decree,
or order of proceeding pursuant to Rule 1.540, Florida Rules of Civil Procedure, or from
challenging a paternity determination pursuant to s. 742.10(4), Florida Statutes.

As amended, the bill was reported favorably as a committee substitute.

3 See Cummings, 871 So. 2d at 1060.
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CHAMBER ACTION

1| The Future of Florida's Families Committee recommends the

2| following:

3

4 Council/Committee Substitute

5 Remove the entire bill and insert:

6 A bill to be entitled

7 An act relating to paternity; permitting a petition to set
8 aside a determination of paternity or terminate a child

9 support obligation; épecifying contents of the petition;
10 providing standards upon which relief shall be granted;
11 providing remedies; providing that child support

12 obligations shall not be suspended while a petition is

13 pending; providing for scientific testing; providing for
14 the amendment of the child's birth certificate; providing
15 for assessment of costs and attorney's fees; providing an
16 effective date.

17

18| Be It Enacted by the Legislature of the State of Florida:
19

20 Section 1. (1) This section establishes circumstances

21| wunder which a male may disestablish paternity or terminate a

22| child support obligation when the male is not the biological

23| father of the child. To disestablish paternity or terminate a
Page 10of 7
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24| child support obligation, the male must file a petition in the

25| court with continuing jurisdiction over the child support

26| obligation. The petition must also be served on the mother or

27| other legal guardian or custodian of the child. If the child

28| support obligation was determined administratively and has not

29| been ratified by a court, then the petition must be filed in the

30| circuit court where the mother or legal guardian or custodian of

31| the child resides. Such a petition must be served on the

32| Department of Revenue and on the mother or other legal guardian

33| or custodian. The petition must include:

34 (a) An affidavit executed by the petitioner that newly

35| discovered evidence relating to the paternity of the child has

36| come to the petitioner's knowledge since the initial paternity

37, determination or establishment of a child support obligation.

38 (b) The results of scientific tests that are generally

39| acceptable within the scientific community to show a probability

40| of paternity, administered within 90 days prior to the filing of

41| such petition, which results indicate that the male ordered to

42| pay such child support cannot be the father of the child for

43| whom support is required or an affidavit executed by the

44| petitioner stating that he did not have access to the child to

45| have scientific testing performed prior to the filing of the

46| petition. A male who suspects he is not the father but does not

47| have access to the child to have scientific testing performed

48| may file a petition requesting the court to order the child to

49| be tested.
50 (c¢) An affidavit executed by the petitioner stating that

51| the petitioner is current on all child support payments for the
Page 2 of 7
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52| child for whom relief is sought or that he has substantially

53! complied with his child support obligation for the applicable

54| child and that any delinguency in his child support obligation

55| for that child arose from his inability for just cause to pay

56| the delinquent child support when the delingquent child support

57 became due.

58 (2) The court shall grant relief on a petition filed in

59| accordance with subsection (1) upon a finding by the court of

60| all of the following:

61 (a) Newly discovered evidence relating to the paternity of

62| the child has come to the petitioner's knowledge since the

63| initial paternity determination or establishment of a child

64| support obligation.

65 (b) The scientific test required in paragraph (1) (b) was

66| properly conducted.

67 (c) The male ordered to pay child support is current on

68| all child support payments for the applicable child or that the

69| male ordered to pay child support has substantially complied

70/ with his child support obligation for the applicable child and

71| that any delinquency in his child support obligation for that

72| child arose from his inability for just cause to pay the

73| delinquent child support when the delinguent child support

74 became due.

75 (d) The male ordered to pay child support has not adopted
76| the child.

77 (e) The child was not conceived by artificial insemination

78| while the male ordered to pay child support and the child's

79| mother were in wedlock.

Page 3 of 7
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80 (f) The male ordered to pay child support did not act to

81| prevent the bioclogical father of the child from asserting his

82| paternal rights with respect to the child.

83 (g) The child had not yet reached his or her 18th birthday

84| when the petition was filed.

85 (3) Notwithstanding subsection (2), a court shall not set

86| aside the paternity determination or child support order if the

87| male engaged in the following conduct after learning that he is

88| not the bioclogical father of the child:

89 (a) Married the mother of the child while known as the

90| putative father in accordance with g. 742.091, Florida Statutes,

91! and voluntarily assumed the parental obligation’and duty to pay

92| c¢hild support;

93 (b) Acknowledged his paternity of the child in a sworn
94| statement; ‘

95 (c) Consented to be named as the child's biological father

96 on the child's birth certificate;

97 (d) Voluntarily promised in writing to support the child

98| and was required to support the child based on that promise;

99 (e) Received and disregarded written notice from any state

100| agency or any court directing him to submit to scientific

101| testing; or

102 (f) Signed a voluntary acknowledgment of paternity as

103| provided in s. 742.10(4), Florida Statutes.

104 (4) In the event the petitioner fails to make the

105| requisite showing required by this section, the court shall deny

106| the petition.

Page 4 of 7
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107 (5) In the event relief is granted pursuant to this

108| section, relief shall be limited to the issues of prospective

109| child support payments and termination of parental rights,

110| custody, and visitation rights. The male's previous status as

111| father continues to be in existence until the order granting

112| relief is rendered. All previous lawful actions taken based on

113| reliance on that status are confirmed retroactively but not

114| prospectively. This section shall not be construed to create a

115| cause of action to recover child support that was previously

116| paid.
117 (6) The duty to pay child support and other legal

118| obligations for the child shall not be suspended while the

119 petition is pending except for good cause shown. However, the

120| court may order the child support to be held in the registry of

121| the court until final determination of paternity has been made.

122 (7) (a) In an action brought pursuant to this section, if

123 the scientific test results submitted in accordance with

124| paragraph (1) (b) are provided solely by the male ordered to pay

125 child support, the court on its own motion may, and on the

126| petition of any party shall, order the child and the male

127| ordered to pay child support to submit to applicable scientific

128| tests. The court shall provide that such scientific testing be

129| done no more than 30 days after the court issues its order.

130 (b) If the male ordered to pay child support willfully

131| fails to submit to scientific testing or if the mother or legal

132| guardian or custodian of the child willfully fails to submit the

133| child for testing, the court shall issue an order determining

134| the relief on the petition against the party so failing to
Page 50of 7
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135| submit to scientific testing. If a party shows good cause for

136| failing to submit to testing, such failure shall not be

137| considered willful. Nothing in this paragraph shall prevent the

138| child from reestablishing paternity under s. 742.10, Florida

139 Statutes.

140 (c) The party requesting applicable scientific testing
141| shall pay any fees charged for the testing. If the custodian of

142| the child is receiving services from an administrative agency in

143| its role as an agency providing enforcement of child support

144| orders, that agency shall pay the cost of the testing if it

145| requests the testing and may seek reimbursement for the fees

146| from the person against whom the court assesses the costs of the

147 action.

148 (8) If relief on a petition filed in accordance with this

149| section is granted, the clerk of the court shall, within 30 days

150| following final disposition, forward to the Office of Vital

151! Statistics of the Department of Health a certified copy of the

152| court order or a report of the proceedings upon a form to be

153| furnished by the department, together with sufficient

154| information to identify the original birth certificate and to

155| enable the department to prepare a new birth certificate. Upon

156! receipt of the certified éopy or the report, the department

157, shall prepare and file a new birth certificate that deletes the

158, name of the male ordered to pay child support as the father of

159 the child. The certificate shall bear the same file number as

160| the original birth certificate. All other jitems not affected by

161| the order setting aside a determination of paternity shall be

162| copied as on the original certificate, including the date of
Page 6 of 7
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163| registration and filing. If the child was born in a state other

164| than Florida, the clerk shall send a copy of the report or

165| decree to the appropriate birth registration authority of the

166| state where the child was born. If the relief on a petition

167| filed in accordance with this section is granted and the mother

168| or legal guardian or custodian requests that the court change

169 the child's surname, the court may change the child's surname.

170 If the child is a minor, the court shall consider whether it is

171| in the child's best interests to grant the request to change the

172 child's surname.

173 (9) The rendition of an order granting a petition filed

174| pursuant to this section shall not affect the legitimacy of a

175| child born during a lawful marriage.

176 (10) TIf relief on a petition filed in accordance with this

177| section is not granted, the court shall assess the costs of the

178| action and attorney's fees against the petitioner.

179 (11) Nothing in this section precludes an individual from

180| seeking relief from a final judgment, decree, or order of

181| proceeding pursuant to Rule 1.540, Florida Rules of Civil

182| Procedure, or from challenging a paternity determination

183| pursuant to s. 742.10(4), Florida Statutes.

184 Section 2. This act shall take effect July 1, 2006.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 303 CS Dart-Firing Stun Guns
SPONSOR(S): Kravitz
TIED BILLS: IDEN./SIM. BILLS: CS/SB 214, SB 560
REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Criminal Justice Committee 7Y, 1N, w/CS Cunningham Kramer
2) Criminal Justice Appropriations Committee 4Y,0N Burns DeBeaugrine

3) Justice Council
4)
5)

SUMMARY ANALYSIS

Approximately 230 law enforcement agencies in Florida have authorized their officers to use dart-firing stun
guns. Although many of these agencies have developed policies and procedures regarding training and use of
the devices, there is no state law requiring that officers receive such training. This bill would require the
Criminal Justice Standards and Training Commission, housed within the Florida Department of Law
Enforcement, to establish standards for instructing law enforcement, correctional, and correctional probation
officers in the use of dart-firing stun guns, and incorporate dart-firing stun gun training into the Basic Recruit
Training Programs for each discipline. This bill sets forth the circumstances under which a law enforcement,
correctional, or correctional probation officer may use a dart-firing stun gun. This bill also defines the term
“dart-firing stun gun” and conforms other current statutory provisions to that definition.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Provide Limited Government — This bill will require the Criminal Justice Standards and Training
Commission to establish standards for instructing law enforcement, correctional, and correctional
probation officers in the use of dart-firing stun guns.

Maintain Public Security — This bill requires that law enforcement, correctional, and correctional
probation officers receive a minimum of 4 hours training in the use of dart-firing stun guns as part of
their respective Basic Recruit Training Programs.

B. EFFECT OF PROPOSED CHANGES:

In recent years, there has been a growing interest in the use of less-than-lethal weapons by law
enforcement agencies. One such weapon, the stun gun, is a hand-held weapon that delivers an
electric shock, effectively incapacitating an individual. One of the most widely-used types of stun gun is
the type that fires electrodes that are tethered to the device." These “dart-firing” devices are currently
in use by over 7,000 of the 18,000 law enforcement agencies in the United States.? This widespread
use of dart-firing stun guns by law enforcement has drawn attention to the training officers receive in
using the devices (or lack thereof), as well as whether the devices are being used properly in the field.® -

Definitions

Section 790.001(15), F.S., defines “remote stun gun” as “any nonlethal device with a tethered range not
to exceed 16 feet and which shall utilize an identification and tracking system which, upon use,
disperses coded material traceable to the purchaser through records kept by the manufacturer on all
remote stun guns and all individual cartridges sold which information shall be made available to any law
enforcement agency upon request.™ Section 790.001(14), F.S., defines “electric weapon or device” as
“any device which, through the application or use of electrical current, is designed, redesigned, used, or
intended to be used for offensive or defensive purposes, the destruction of life, or the infliction of
injury.”® The term “dart-firing stun gun” is not currently defined in the Florida Statutes.

Currently, Florida law authorizes the open carrying of remote stun guns and other nonlethal electric
weapons or devices which do not fire a dart or projectile and are designed solely for defensive
purposes.® If carried for lawful self-defense purposes, the above weapons may be carried in a
concealed manner.’

This bill deletes the term “remote stun gun” and its definition contained in s. 790.001, F.S., and creates
the definition of the term “dart-firing stun gun.” “Dart-firing stun gun” is defined as “any device having

' A number of new types of stun gun are being developed including stun guns that administer the electric shock through a
stream of liquid, through a laser, and through rubber bullet-type projectiles. http://en.wikipedia.org/wiki/Taser.
2 Use of Tasers by Selected law Enforcement Agencies, Report to the Chairman, Subcommittee on National Security,
Emerging Threats and International Relations, Committee on Government Reform, House of Representatives, May, 2005.
® See, e.g., Police Taser 6-Year-Old, Fox News, November 12, 2004; Police, Principal Defend Officer's Use Of Taser On 15-
Year-Old Girl, wftv.com, June 2, 2005; Man Dies After Police Use Taser Gun To Subdue Him, nbc6.net, June 29, 2005;
Florida Family Sues Sheriff Over Inmate Death, Claims Taser Used, Associated Press, October 7, 2005. v
* In addition to firing tethered probes, remote stun guns may be used in a “touch stun” mode, where the probes are not
launched, but rather, the device itself actually makes contact with the subject being stunned. This “touch stun” application
was the sole method of delivering the electrical current in “electric weapons,” the precursor to remote stun guns.
® It should be noted that by statutory definition, “remote stun guns” and “electronic weapons” would not be considered
firearms. A firearm is a firearm because it expels a projectile “by the action of an explosive.” s. 790.001(6), F.S. The most
widely-distributed modern models of remote stun guns use nitrogen cartridges to launch the tethered probes. (Electronic
6Control Weapons, Concepts and Issues Paper; IACP National Law Enforcement Policy Center; 1996, rev. Jan. 2005.)

s. 790.053, F.S.

7s.790.01, F.S.
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one or more tethered darts that are capable of delivering an electrical current.” Other statutory
references to “remote stun gun” are amended by this bill to become “dart-firing stun gun.”

Training:

In Florida, the Criminal Justice Standards and Training Commission (CJSTC), housed within the Florida
Department of Law Enforcement, establishes uniform minimum standards for the employment and
training of full-time, part-time, and auxiliary law enforcement, correctional, and correctional probation
officers.® Every prospective law enforcement officer (LEO), correctional officer (CO), and correctional
probation officer (CPO) must successfully complete a CJSTC-developed Basic Recruit Training
Program in order to receive their certification. At this time, the CJSTC does not include training in the
use of dart-firing stun guns in the curricula for the LEO, CO, or CPO Basic Recruit Training Programs.
In addition, Florida law does not require that LEOs, COs, CPOs receive any type of training in the use
of dart-firing stun guns. Instead, the majority of agencies who authorize their officers to carry dart-firing
stun guns have developed specific policies regarding their use, or have incorporated such training into
their existing policies.

This bill requires the CJSTC to establish standards for instructing LEOs, COs, and CPOs in the use of
dart-firing stun guns and to incorporate such training into the Basic Recruit Training Programs.® The
dart-firing stun gun training portion of the Basic Recruit Training Program must include instruction on
the effects the device has on persons, and must last a minimum of 4 hours. After completing the Basic
Recruit Training Program, LEOs, COs, and CPOs who have been authorized by their agency to use a
dart-firing stun gun must complete a 1-hour annual training course on the use of dart-firing stun guns.

Use of Force:

Currently, Florida Statutes do not specify the circumstances under which any tool of police enforcement
can legally be used. The responsibility to “establish uniform minimum training standards for the training
of officers in the various criminal justice disciplines” has been statutorily assigned to the CJSTC." As
stated above, the CJSTC currently does not include instruction in the use of dart-firing stun guns in its
curricula for the Basic Recruit Training Programs for LEOs, COs, and CPOs. However, included in all
three of these programs is instruction on the “Use of Force Resistance Matrix.” The matrix outlines six
levels of resistance and six corresponding levels of response and is used as a guide for officers to
apply in real life situations. It appears that Florida law enforcement agencies that use dart-firing stun
guns teacmtheir officers to deploy the weapon between Resistance Level 3 and Resistance Level 4 of
the Matrix.

This bill specifies that an LEO, CO, or CPO’s decision to use a dart-firing stun gun must involve an
arrest or custodial situation during which the subject of the arrest or custodial situation escalates
resistance to the officer from passive physical to active physical resistance and:

- has the apparent ability to physically threaten the office or others; or
- is preparing or attempting to flee.

This language would appear to place the use of dart-firing stun guns within Level 4 of the Use of Force
Resistance Matrix.

C. SECTION DIRECTORY:

® http://www.fdle state.fl.us/cjst/commission/index.htmi

® The definitions of “law enforcement officer,” “correctional officer,” and “correctional probation officer,” found in s. 943.10,
F.S., will apply to these terms as used in the bill.

195, 943.12(5), F.S.

! Resistance Level 3 (Passive Physical), is defined as “a subject refuses to comply with or respond physically...makes no
attempt to physically defeat your actions but forces you to use physical maneuvers to establish control.” Resistance Level
4 (Active Physical) is where a subject makes physically evasive movements to prevent an officer from taking control (e.g.
bracing or tensing themselves, pushing or pulling away, taking a fighting stance, not allowing the officer to approach, or
running away). Response to Resistance Matrix, Basic Recruit Curriculum, Module 5, Unit 1, Lesson 1, Florida Department

of Law Enforcement Instructor's Manual, 2005.
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Section 1. Amends s. 790.001(15), F.S., deleting the term “remote stun gun” and creating the
definition of the term “dart-firing stun gun.”

Section 2. Amends s. 790.01, F.S., changing references to “remote stun gun” to “dart-firing stun gun”’
in relation to carrying concealed weapons.

Section 3. Amends s. 790.053, F.S, changing references to “remote stun gun” to “dart-firing stun gun”
in relation to the open carrying of weapons.

Section 4. Amends s. 790.054, F.S., changing references to “remote stun gun” to “dart-firing stun gun”
in relation to the penalties for using such a device against an on-duty law enforcement officer.

Section 5. Creates s. 943.1717, F.S., providing that an LEO, CO, or CPO’s decision to use a dart-
firing stun gun must involve an arrest or custodial situation where the person subject to the arrest or
custody escalates resistance to active physical resistance and either has the apparent ability to
physically threaten the officer or others or is preparing or attempting to flee or escape; requiring the
CJSTC to establish standards for instructing LEOs, COs, and CPOs in the use of dart-firing stun guns
and the effects of stun guns on persons; requiring that basic skills courses for LEOs, COs, and CPOs
include a minimum of four hours instruction on the use of dart-firing stun guns; requiring LEOs, COs,
and CPOs who have been authorized by their agency to use a dart-firing stun gun to complete a 1-hour
annual training course on the use of dart-firing stun guns.

Section 6. This act takes effect upon becoming a law.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:
1. Revenues:
None.
2. Expenditui'es:
See fiscal comments.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:
1. Revenues:
None.
2. Expenditures:
See fiscal comments.
C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
Manufacturers and retailers of dart-firing stun guns may benefit in that dart-firing stun guns will be
needed for training purposes.
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D. FISCAL COMMENTS:

The Basic Recruit Training Program for LEOs consists of 672 hours of training, while COs and CPOs
must undergo 532 and 424 hours of training, respectively.”” The Florida Department of Law
Enforcement's (FDLE) analysis of this bill states that the bill's 4-hour dart-firing stun gun training
requirement will have a negligible fiscal impact because the additional hours can be included among
the flexible hours currently available in the FDLE Basic Recruit Training Programs.

Other agencies. could incur increased costs if the academies that provide their training choose not to
include the dart-firing stun gun training within the current curricutlum but choose to add the additional 4
hours to existing requirements. While this has the potential to produce a significant impact, FDLE staff
believe that most agencies that allow officers to use stun guns already provide training.

ill. COMMENTS
CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable because this bill does not appear to: require the counties or cities to spend funds or
take action requiring the expenditure of funds; reduce the authority that cities or counties have to
raise revenues in the aggregate; or reduce the percentage of a state tax shared with cities or
counties.

2. Other:
None.

RULE-MAKING AUTHORITY:
None.

DRAFTING ISSUES OR OTHER COMMENTS:

The bill does not specify whether the 4 hours of training wouid be included in the current hourly training
requirements for LEOs (672), COs (532), and CPOs (424) or whether the 4 hours would be in addition
to those training requirements. '

The bill provides that COs and CPOs must undergo a minimum of 4-hours training in the use of dart-
fiing stun guns as part of their respective Basic Recruit Training Programs. The Department of
Corrections reports that they do not use “dart-firing stun guns” and have no plans to use such devices
in the future.™ The Florida Highway Patrol and the Department of Transportation (Motor Carrier
Compliance) have also reported that their agencies do not use dart-firing stun guns.

The bill provides that an LEO, CO, or CPO’s decision to use a dart-firing stun gun must involve an
arrest or custodial situation where the person subject to the arrest or custody escalates resistance to
the officer from “passive physical resistance” to “active physical resistance.” The above-quoted terms
are not defined in the bill or otherwise in statute.

As noted above, there are many different types of stun guns (touch guns, some that fire probes, etc...),
and different types (guns that deliver the shock through a stream of water or via laser) are being

"2 Rule 11B-35.002, F.A.C.
'* The Department reports that although they currently use hand-held electronic immobilization devices (EIDs), such

devices are not considered “dart-firing” and would not fall under the purview of the bill.
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' developed. This bill specifically addresses the use of “dart-firing stun guns,” thus excluding from its

provisions any other type of stun gun that an LEO, CO, or CPO may carry.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

On January 11, 2006, the Criminal Justice Committee adopted a strike-all amendment and reported the
bill favorably with Committee Substitute. The strike-all amendment addressed some of the issues
raised in the original bill analysis. Specifically, the amendment:
- Defined the term “dart-firing stun gun” and conformed other current statutory provisions to that
definition.
- Broadened the required officer training of the potential effects of dart-firing stun guns so that it is
not limited to people who are under the influence of drug or alcohol.
- Eliminates the annual training requirement for officers who are not authorized by their agency to
use dart-firing stun guns.
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CHAMBER ACTION

1| The Criminal Justice Committee recommends the following:

2

3 Council/Committee Substitute

4 Remove the entire bill and insert:

5 A bill to be entitled

6 An act relating to dart-firing stun guns; amending‘s.

7 790.001, F.S.; defining "dart-firing stun gun" for the

8 purposes of ch. 790, F.S.; deleting the definition of

9 "remote stun gun"; amending ss. 790.01 and 790.053, F.S.,
10 relating to the carrying of concealed weapons and the open
11 carrying of weapons, to conform; authorizing the carrying
12 of a dart-firing stun gun, both openly and in a concealed.
13 manner, for purposes of lawful self-defense; amending s.
14 790.054, F.S.; prohibiting the use of a dart-firing stun
15 gun against a law enforcement officer who is on duty;

16 providing a penalty; creating s. 943.1717, F.S.; providing
17 circumstances during which law enforcement, correctional,
18 and correctional probation officers may use a dart-firing
19 stun gun; requiring the Criminal Justice Standards and
20 Training Commission to establish standards for instruction
21 in the use of dart-firing stun guns; requiring that a

22 minimum number of hours in such trainiﬁg be included in
23 the basic skills course required for certification;
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24 requiring annual training for certain officers; providing
25 an effective date.

26
27| Be It Enacted by the Legislature of the State of Florida:
28
29 Section 1. Subsection (15) of section 790.001, Florida
30| Statutes, i1s amended to read:

31 790.001 Definitions.--As used in this chapter, except
32| where the context otherwise requires:

33 (15) "Dart-firing Remete stun gun" means any nonltethal

34| device having one or more with-a tethered darts that are capable

35| of delivering an electrical current range not—to—exceed—16—feet
36| and-which shall utilize-an identificationand-tracking system

37
38
39

40
41

42 Section 2. Subsections (4) and (5) of section 790.01,

43 Florida Statutes, are amended to read:

44 1 790.01 Carrying concealed weapons.--

45 (4) It is not a violation of this section for a person to
46| carry for purposes of lawful self-defense, in a concealed

47| manner:

48 (a) A self-defense chemical spray.

49 (b) A nonlethal stun gun or dart-firing remete stun‘gun or

50| other nonlethal electric weapon or device that which deesmet
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. 51! $firea darteor-prejeetile and is designed solely for defensive

52| purposes.
53 (5) This section does not preclude any prosecution for the

54| use of an electric weapon or device, a dart-firing erremeote

55| stun gun, or a self-defense chemical spray during the commission
56 of any criminal offense under s. 790.07, g. 790.10, s. 790.23,
57 or s. 790.235, or for any other criminal offense.

58 Section 3. Section 790.053, Florida Statutes, is amended
59| to read:

60 790.053 Open carrying of weapons.--
61 (1) Except as otherwise provided by law and in subsection
62 (2), it is unlawful for any person to openly carry on or about

63| his or her person any firearm or electric weapon or device.

€4 (2) A person may openly carry, for purposes of lawful

65| self-defense:

66 (a) A self-defense chemical spray.

67 (b) A nonlethal stun gun or dart-firing remete stun gun or
68| other nonlethal electric weapon or device that which does—not

69| £ire o dartor projeetileand is designed solely for defensive

70 purposes.

71 (3) Any person violating this section commits a

72| misdemeanor of the second degree, punishable as provided in s.
73 775.082 or s. 775.083.

74 Section 4. Section 790.054, Florida Statutes, is amended
75| to read: |

76 790.054 Prohibited use of self-defense weapon or device

77| against law enforcement officer; penalties.--A person who

78| knowingly and willfully uses a self-defense chemical spray, er a
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79| nonlethal stun gun or other nonlethal electric weapon or device,

80| or a dart-firing remete stun gun against a law enforcement

81| officer engaged in the performance of his or her duties commits
82| a felony of the third degree, punishable as provided in s.

83 775.082, . 775.083, or . 775.084.

84 Section 5. Section 943.1717, Florida Statutes, is created
85| to read:

86 943.1717 Use of dart-firing stun guns.--

87 (1) A decision by a law enforcement officer, correctional

88| officer, or correctional probation officer to use a dart-firing

89| stun gun must involve an arrest or a custodial situation during

90| which the person who is the subject of the arrest or custody

91| escalates resistance to the officer from passive physical

92| resistance to active physical resistance and the person:

93 (a) Has the apparent ability to physically threaten the

94| officer or others; or

95 (b) Is preparing or attempting to flee or escape.

96 (2) The Criminal Justice Standards and Training Commission

97| shall establish standards for instructing law enforcement,

98| correctional, and correctional probation officers in the use of

99| dart-firing stun guns. The instructional standards must include

100| the effect that a dart-firing stun gun may have on a person.

101 (3) Each basic skills course required for certification as

102 a law enforcement, correctional, or correctional probation

103| officer must include instruction on the use of dart-firing stun

104| guns. The portion of the basic skills course on the use of stun

105| guns must be a minimum of 4 hours' duration.
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(4) After completing the basic skills course, each law

enforcement, correctional, and correctional probation officer

who is authorized by his or her agency to use a dart-firing stun

gun must complete an annual training